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EDITORS’ NOTE

The close of 2021 is marked not by a period, but by
an ellipsis . . .

Though many had hoped 2021 would bring a brand
new glapter, its opening lines were stained with ink
bleeding through fIr)om the final pages of 2020. And in
that way, the January 6th attack on the U.S. Capitol
may have been a harbinger for the year ahead: as a tran-
sition, not an arrival. The year 2021 is perhaps the poster
year of liminality—an “in-betweenness” often marked
with mess and pain. But thresholds of change are im-
portant in and of themselves. They offer a moment to
take stock of what came before and to look out at what
is still to come.

Perhaps this state of transition is most clearly on display
when evaluating the ongoing COVID-19 pandemic.
It’s better, but not over. It’s a metaphor for the often
hybrid nature of progress. Here, at the Berkeley Public
Policy Journal (BPPJ), we too have embraced our own
hybrid model with some of us meeting remotely and
others meeting in person. This is only possible because
of the global vaccination effort, which has inoculated
over 7 %illion people in roughly a year.! While we ap-
plaud this scientiﬁi and administrative feat, we remain
disappointed that just 67 percent of the U.S. popula-
tion ﬁas received at least one shot.> Herd immunity
remains elusive and, with it, a sense of normalcy. We
continue to diligently wear our masks, ever present
identifiers of a continued uncertainty.

At the same time, the transition has allowed us to take
stock of what we need and what we want next. Eco-
nomically, workers swing in abeyance. The “Great
Resignation™ achieved a new American record of 4.4
million resignations in September, and despite new
job openings, many Americans have not rusﬁed back
to work, accelerating a revolution in worker expecta-
tions.* In other arenas, expectations may not be evolv-
ing quickly enough. Since the start of last year, the
U.S. has experienced 18 climate disasters.’ Although
the Biden administration rejoined the Paris Agree-
ment, the world is still anxious that the upcoming
U.N. Climate Summit will not herald enougﬁ change
to make a dent in the climate crisis.

Unexpected transitions have also unleashed a chain reaction
of human devastation abroad. In Kabul, that threshold state of
liminal dung, onset by the rapid U.S. withdrawal, has been

bl and fraught as digital editor-in-chief, Ethan Azad poi-
gnandy expressed in a recent BPP] blog article: “The U.S.
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bears significant responsibility for the current state of affairs in
Afghanistan after a 20-year-long military campaign. We owe
the Afghans who worked to protect our peopfz. Instead of in-
tervening militarily, the U.S. should focus on helping Afghans
by giving them a chance at a better life here.” 1ﬁ)ng with
Ethan, the other editors-in-chief agree that the U.S. must raise
the refugee cap.

Finally, we condemn the perpetuation of racism, espe-
cially the rabid outcry over critical race theory courses.”
Asapolicy journal, publishing out of a public universi-
ty, it is important that we clarify any confusion. Criti-
cal race theory is the philosophy that when we analyze
any part of society, we must acknowledge that racism
and other oppressive systems are embedded in the way
our society works.® If there is any doubt, let us be clear:
American racism and public policy are inseparable;
only with an education that integrates critical race the-
ory can we be equipped to apply antiracist principles as
the next generation of policy practitioners.

With this context in mind, we are excited to intro-
duce the Fall 2021 edition of the Berkeley Public
Policy Journal. Charlotte Aaron starts us oz‘ with a
proposal for combating racialized discipline in K-12
public schools in the U.S. Tedros Hadid follows with
an analysis of racism in the American policing and
crimina%,justice system with a push for ways to con-
front the roots of{ystemic racism. Heidi Wallace next
breaks down the key factors enabling the proliferation
of false information, concluding tﬁat a federal data
privacy law is a critical first step in halting the spread.
Lola Solis exposes the stark faiﬁjure of the Texas edu-
cation policy for English language learners and lays
bare the importance of funding %ilin ual education
in the state. Laila Heid reminds us ofg philanthropy’s
role in wealth redistribution and argues that we must
increase the minimum payout rates for private foun-
dations and donor-advised funds. Ella Geismar and
Charlotte Aaron close out the issue by interviewing
Dean Henry Brady, looking back on his time as Dean
as he passe?the baton to Dean David Wilson.

We thank our authors and editors for their invalu-
able contributions to the journal, and we thank Dean
Brady for sharing his reflections on his tenure. In this
time of transition, we hope this issue will inspire policy
practitioners with the necessary resilience, knowledge,
and empathy required to enter into a brighter chapter.

—Katherine Cohn and Laila Heid
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K-12 PUBLIC SCHOOLS

CHARLOTTE AARON

Edited by: Aaron Tiedemann and Ella Geismar

In 2014, under the guidance of President Obama, the United States Departments of Education
and Justice jointly published a letter to school administrators across the country reminding them
of their federal obligation to administer discipline in a nondiscriminatory fashion. The letter’s
language demonstrated the reality of racialized discipline in schools. It also made clear that if the
administration of discipline resulted in a “disparate impact,” regardless of the “evenhanded man-
ner” with which it was administered, it could result in unlawful discrimination under federal law.
The publication of this letter instigated a shift in exclusionary discipline across the country. Many
districts increased data collection of disciplinary incidences, and most importantly, the letter shined
a necessary light on the administration of discipline across the country.

However, four years later, Secretary Betsy DeVos rescinded the letter under the Trump admin-
istration in response to recommendations made in the Final Report of the Federal Commission
on School Safety, a commission convened following the 2018 shooting at Marjory Stoneman
Douglas High School. DeVos specifically took issue with “school environments where discipline
decisions were based on a student’s race and where statistics became more important than the safety
of students and teachers”." In part, she took issue with schools weakening discipline as a behavioral
management tool without actually addressing student behavior. While the issues addressed are of
concern, DeVos missed an opportunity to provide schools with much needed resources in order to
begin improving student behavior and, in turn, decreasing the use of discipline. Instead, she undid
important steps that had been made to combat a racialized and costly discipline system in response
to an unsupported link between school discipline and school shootings.

As Biden’s Secretary of Education, Miguel Cardona, settles into his first year, he has the op-
portunity to address disparities in school discipline. While research on Restorative Justice (R])
is nascent, it is becoming clear that, when implemented fully and over the course of several years,
R] decreases rates of exclusionary discipline, reduces racialized discipline, and improves school
environments for students and teachers alike? This paper analyzes the economic and human loss
due to excessive exclusionary and racialized discipline in the American public school system and

proposes a concrete policy solution to address these issues over the next decade.

THE PROBLEM

Each year, millions of K-12 students are suspended and expelled from American public
schools.3 This has created a school-to-prison pipeline in the United States: students who
drop out of high school are eight times more likely to be incarcerated than students who
graduate, and the risk of a student dropping out of school increases substantially each
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time that student is suspended.* In fact, a
single suspension in ninth grade increases
the risk of a student dropping out from 16
to 32 percent.’ Not only does exclusionary
discipline increase the likelihood that a stu-
dent drops out of school, but in the time a
student is suspended or expelled that stu-
dent is 2.1 times more likely to be arrested.’
Research conducted on youth in juvenile
justice detention facilities further confirms
this linkage, indicating that four in five had
been suspended from school and one in
two had been expelled.”

Black and Hispanic children bear the brunt
of this exclusionary discipline. While Black
students make up 15.5 percent of public
school students in the United States, they
represent 39 percent of students suspended
from school, and over so percent of stu-
dents who are referred to law enforcement
or involved with in school arrests are Black
or Hispanic.® This disparity in discipline
begins as early as preschool, where Black
students are 3.6 times more likely to receive
suspensions.® Studies suggest that implicit
bias plays a large role in the ways teachers
and staff judge student behaviors, result-
ing in unequal uses of discipline.” In one
example from research published jointly
by the U.S. Department of Education and
U.S. Department of Justice, a Hispanic
student with a similar academic and disci-
plinary record to a non-Hispanic student
will face a more severe punishment for the
same infraction."” Regardless of intent, the
administration of discipline in schools has
a disparate impact on Black and Hispanic
students.

As established, excessive discipline leads
to an increase in student dropouts. In ad-
dition to the proven effects this has on
student outcomes, student dropouts have

long-lasting costs and consequences for
society at large. It is estimated that a high
school dropout generates about $209,210
in economic losses to taxpayers over his
or her lifetime, a number that jumps to
$391,110 per student when larger economic
factors are included.”? Given the predictive
nature of suspensions on dropout rates and
the projected economic cost per dropout,
it is estimated that each year the United
States loses 11 billion in fiscal impact, such
as lost wages, and 35.7 billion from the so-
cial impact dropouts have on taxes, health,
crime, and public assistance.” These num-
bers only reflect costs resulting from drop-
outs who had previously been suspended
from school, suggesting that overall costs

could be even higher.

Despite its substantial consequences, com-
mon practice and written state laws impose
few restraints on the use of exclusionary
discipline, giving teachers broad authority
to “take disciplinary action to correct a stu-
dent.”™ For example, teachers in Alabama
are “expected to maintain order and disci-
pline” and are “hereby given the authority
and responsibility to use appropriate means
of discipline up to and including corporal
punishment.” Furthermore, the only job
training required for behavior manage-
ment in the state concerns tactics for phys-
ically restraining students who misbehave.
“]n contrast, some states, such as Delaware,
require schools to submit “school discipline
improvement plans,” which include pro-
fessional development training in implicit
bias awareness, restorative practices, and
classroom management.” Unfortunately,
this is not the norm.

In 2014, the Obama administration tried
to address this issue by publishing a “Dear
Colleague Letter,” which indicated dis-

4
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tricts could be put on notice if they were
found to disproportionately suspend and
expel certain groups of students. The main
consequence of this effort was a civil rights
investigation of schools across the country;
however, this effort failed to make schools
internalize social costs of discipline or de-
crease suspensions.

Despite the failure to address exclusion-
ary discipline policies at the federal level,
individual schools and school districts do
have the power to enact rules and policies
that address these inequities. As recently as
20109, 16 states and the District of Columbia
had passed laws limiting the use of exclu-
sionary discipline, pri-

in the context of this discussion, the defi-
nition set forth by the National Center for
Restorative Approaches in Youth Settings
is most accurate:

[R] is] an innovative approach to offending
and inappropriate behavior which puts repair-
ing harm done to relationships and people over
and above the need for assigning blame and
dispensing punishment. A restorative approach
in a school shifts the emphasis from managing
behavior to focusing on the building nurturing
and repairing of relationships.

In practice, this approach can include
an emphasis on social-emotional learn-
ing, preventive, and

marily in the elemen-
tary grades.”® In many
states, schools and
school districts have
taken the initiative to
implement R] pro-
grams, despite under-

funding and budget

"Betsy DeVos rescinded
the Obama administration's
guidelines and abdicated
federal responsibility by
defining school discipline as
inherently a state issue."

post-conflict  resolu-
tion programs, peer
mediation, restorative
circles, and commu-
nity

with students and ed-

conferencing

ucators.” These prac-
tices require training

cuts.” Nonetheless, at
least 40 states still al-
low students to be suspended for defiant
and disruptive behavior, and all so states
require students to be expelled for posses-
sion of a firearm on campus.* Furthermore,
Betsy DeVos rescinded the Obama admin-
istration's guidelines and abdicated federal
responsibility by defining school discipline

as inherently a state issue.”

While research on the subject is still new
and without serious randomized controlled
trials, there is a growing body of evidence
that RJ programming in schools can im-
prove student-teacher relationships and
school culture, providing a viable alter-
native to exclusionary discipline. R] pro-
gramming can take many forms; however,

for teachers, as well
as sustained financial
support and administrative persistence:
Schools that implement these programs do
not see true cultural and behavioral shifts
until at least two to three years, or even
three to five years, after implementation
begins.>* However, once fully implement-
ed, evidence indicates that R] does lead to
improved school communities and fewer
behavioral issues.>

POLICY RECOMMENDATION

It cannot be left up to the states to initiate
the legal and policy changes necessary to
decrease exclusionary and racialized disci-
pline. Even if states do make these changes,
schools and districts are not equipped with
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the financial resources to replace exclu-
sionary discipline with the R] program-
ming necessary to make long-term cultural
changes within schools. The federal gov-
ernment must jump-start this process with
financial incentives for districts to limit ex-
clusionary discipline and replace it with R]
programming.

Specifically, the government should estab-
lish a grant program for districts that com-
mit to the following three requirements:
(1) implement policy that limits exclu-
sionary discipline, (2) submit disciplinary
records to the Department of Education
Office of Civil Rights, and (3) be desig-
nated a Title T public school. This grant
would offer financing sufhcient to fully
fund an RJ program for each district re-
ceiving the grant. At a typical school, the
grant would cover paid salaries for trained
R] staft and counselors, continuing pro-
fessional development for teachers, and
trained consultants to help administrators
develop an academic schedule that allows
for student social-emotional learning, as
well as teacher-student participation in R]

and behavioral shifts.” After five years, the
federal government could begin to phase
out its funding while providing consulta-
tion services to assist states in reallocating
savings from corrections to RJ programs
in schools. Ideally, after 10 years, states
will see savings, as the economic costs
of dropouts greatly outweigh the cost of
running R] programming.

POLICY EFFECTS & EVIDENCE

This policy recommendation would
achieve two key goals: (1) decrease the
number of suspensions and expulsions and

(2) decrease racialized discipline.

To address the lack of R] policies, the pro-
posed grant ties federal funding to rules
limiting exclusionary discipline; districts
would need to commit to establishing
policies that cap exclusionary discipline —
in the form of district limits on expulsions
and suspensions — prior to obtaining the
grant dollars.

These limits on exclusionary discipline
will lead to immediate

practices.

Funding could be al-
located based on a
number of factors,
such as the number of
schools and students
in a district, as well as
the suspension rates.
For example, in a
school district with 36
schools implementing

"Well-behaved minority
students will likely bear the
brunt of the consequences, as
their classrooms will become
increasingly disrupted
because teachers are
unequipped to manage their
classrooms without the use of
exclusionary discipline ."

improvements in the
number of students
suspended and ex-
pelled; however, such
limits will not intrin-
sically change stu-
dent behavior within
schools, nor will they
ensure Black and His-
panic students will be

treated more equita-

R] practices, the cost
is about 3.2 million annually.>® The frst
five years of the program would likely be
the most costly, as it takes at least three
to five years for schools to realize cultural

bly by their teachers
within classrooms. This is due to the fact
that these policies offer no staff training or
school programming following the poli-
cy shift, a necessary element of sustained
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success.” For example, after limiting ex-
clusionary discipline in their district, the
Los Angeles school superintendent noted
that the district failed to provide staff with
training needed to adequately implement
the new discipline policies.?* This is reflec-
tive of broader implementation flaws that
fail to ensure culturally responsive prac-
tices necessary to change teacher-student
interactions and de-

crease racialized disci-

Currently, the United States loses between
7.5 and 13.5 billion annually due to the so-
cietal impact of suspensions and expulsions
noted earlier.8 The proposed grant pro-
gram’s limits on exclusionary discipline
would lead to immediate economic savings
from the decrease in student dropouts. Fur-
ther, while RJ is expensive to implement
— approximately s billion per year across
the United States* —
within five years of the

pline.>> Well-behaved
minority students will
likely bear the brunt
of the consequences,
as their classrooms
will become increas-
ingly disrupted be-

cause teachers are un-

"..across the United States
— within five years of the
program, the country will

be saving billions of dollars
currently lost due to high

school dropouts.”

program, the country
will be saving billions
of dollars currently
lost due to high school
dropouts. Further, the
number of students in-
volved in the criminal
justice system will de-

equipped to manage
their classrooms with-
out the use of exclusionary discipline.

In response to this gap in training and
support, the proposed federal grant would
fully fund R] practices for at least 10 years
following rule changes. Studies on R] pro-
grams have revealed that teachers who im-
plement R] practices with their students
see a significant decrease in the racial disci-
pline gap in their classrooms. Though R]
alone cannot eradicate racialized discipline
entirely, studies indicate that, when imple-
mented correctly, relationships improve
between students and teachers regardless
of race and ultimately close the racial dis-

cipline gap.®

To understand the economic impacts of the
grant, two long-term costs must be exam-
ined. The first is the societal cost of students
who have faced exclusionary discipline and
enter the criminal justice system. The sec-
ond is the cost of in school R] programs.

crease, and funding for
those programs can be
reallocated to cover the costs of R].

CONCLUSION

Presently, a small fraction of students in
public schools benefit from policies lim-
iting exclusionary discipline, and there is
no national impetus for states to pass leg-
islation broadening these practices. While
several state legislatures enacted bills limit-
ing suspensions or expulsions from 2000 to
2018, these policies vary wildly and are still
few and far between.*® Despite the fact that
districts that enacted disciplinary reforms
saw positive results — such as a staggering
drop in average suspensions from 8 percent
to 0.55 percent in one year — as of 2017,
only 50 school districts across the country
had implemented such policies.?”

There exists a compelling, long-term
economic and social argument to pro-
vide administrators and teachers with
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the R] funding necessary to improve stu-
dent-teacher relationships — the key to
decreasing excessive and racialized disci-
pline in schools. The current administra-
tion seeks “not to divide, but to unify,” and
this grant provides a unique opportunity
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Police in America can easily be viewed as an independent arm of government within which sys-
temic racism is a problem. This, however, furthers a belief that the problem lies mainly in policing
itself. Police are, in reality, the functioning arm of a larger government that has defined the rules
and boundaries within which police have been able to function for centuries. America has finally
come to a point in time where there is bipartisan agreement in the necessity to examine the role of
police in perpetuating systemic racism in the country. Doing so will require a systematic approach.
This means we will have to look at the different components of the criminal justice system and
how they each contribute to racist outcomes in policing. Looking at these outcomes along with the
government’s response to the harms they cause can shape a perspective of an interdependent exis-
tence between the different branches of the criminal justice system in contributing to racist outcomes
in society. It is important to look at the problems that have arisen in the past with policing, and the

aforementioned factors which enable them to truly address the problem.

INTRODUCTION

Looking at racism in a systemic way re-
quires the ability to discern the difference
between individuals committing overt acts of
racism and a System that perpetuates racist out-
comes.! Both can exist independently of one
another as easily as they can exist together.
Policing in America has been a direct func-
tion of racism interwoven into the fabric of
what America is today. And yet, systemic
racism is difhcult to highlight due to the
inability to link unique individual events
across a nation to one enabling source.

This paper examines the cause of systemic
racism in policing by examining different
statistical outcomes of policing. As a system,

policing is a function of its parts. The parts,
or “inputs,” of this system are people. Sta-
tistical data that would or could skew the
actual percentage of the racial makeup of a
group of people within the scope of one’s
research should be viewed as a racist out-
come of that system until there is evidence
to show it is not. For example, Black and
Brown residents of a town who have been
stopped, arrested, or have had force used on
them at higher rates than White residents of
the same town, are likely victims of system-
ic racism in policing.

This paper also examines how individual
parts of the criminal justice system perpetu-
ate the existence of systemic racism and im-
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pact the failures of law enforcement. Where
police have been the main actors and con-
tributors of racist outcomes in policing,
other systems, such as legislatures, courts,
and corrections, have been culpable as well.
Unchecked, this leads
to years of harm being

direct result of systemic racism. In 2012, the
stalking and killing of Trayvon Martin by a
person in Florida was an act of racism. His
perpetrator’s acquittal was based on a con-
troversial law called Stand Your Ground

and was a result of

imposed upon people
of color in communi-
ties across the nation.

dis-
the

One solution

cussed later is

"Policing in America has been

a direct function of racism

interwoven into the very fabric
of what Americais today."

systemic racism.> The
hunting down and
of Ahmaud
Arbery by a retired

murder

police ofhcer and his
son while a neighbor
followed and record-

creation of a national
oversight body with
the authority to proactively audit policing
practices in any law enforcement jurisdic-
tion. Another would be the mandate that
major ofhcer-involved incidents be inves-
tigated by both police agencies and district
attorney ofhces out-
side of the jurisdic-

ed the incident would
have slipped through
the cracks had the people involved not been
so emboldened by systemic racism that they
did not see enough fault in their actions to
cover them up.s What these cases have in
common is the fact that none of the kill-
ings were committed
by active law enforce-

tion of the involved
agencies. While these
governmental  solu-
tions are possible to
accomplish, one ma-
jor hurdle in doing
so is the support of
their implementation.

There are people who

".thereis a layer of protection
that society has granted to
police which was inexplicably
extended to
perpetrators above, and that
hurts our ability to properly
engage with the issue at hand!"

ment but still had pro-
tection by the criminal
justice system.

While it is true that the
institution of policing

the civilian
has its history of racist
actions and racist out-
comes, there is a layer

would prefer the con-
tinuation of the status
quo for reasons I will describe below.

SYSTEMIC RACISM VERSUS ACTS OF
RACISM

In 1955, the accusations of Emmett Till
offending a White woman and his subse-
quent murder were overt acts of racism.
The acquittal, by an all White and all male
jury of the men who murdered Till, was a

of protection that so-
ciety has granted to
police which was inexplicably extended
to the civilian perpetrators above, and that
hurts our ability to properly engage with
the issue at hand. Recently, policing in the
U.S. has been at the center stage of the na-
tion’s self-reckoning with race relations
and the purpose of police altogether. The
system within which policing functions
and is provided protection, however, has
been largely ignored.
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A “system” can be seen as a set of parts that
work together to produce an output. The
output itself does not necessarily have to
be intended to benefit
all involved, but it is

White supremacy. To examine the cause
of systemic racism in policing, it helps first
to break down the larger criminal justice
system and position
policing within that

an output, nonethe-
less. When looking at "Racist
policing as an insular
system, it is important
to note that it is also

a part of the crimi-

outcomes do
necessarily have to have racist
intent by the actors (police)
within a system.”

larger system.
not
EVOLVING ROLE OF
POLICE

nal justice system as a

whole. The criminal

justice system itself consists of three inde-
pendent systems that work together. The
word system is something we can mostly
define in the context within which it is
discussed. It is the second word of systemic
racism, which tends to lose many who do
not already understand it, through no fault
of their own.

Oxford Dictionary defines the word “rac-
ism” as “prejudice, discrimination, or an-
tagonism directed against a person or peo-
ple on the basis of their membership in a
particular racial or ethnic group, typically
one that is a minority or marginalized.™
That very definition of racism, in essence,
invalidates the question of systemic racism
because it is assumed to be something di-
rected by a sentient being. Since systems
and structures do not have feelings, nonbe-
lievers in the existence of systemic racism
might find difhculty accepting the phrase

itself as something easy to dissect.

Racist outcomes do not necessarily have
to have racist intent by the actors (police)
within a system. The racial disparities in
policing that exist around the country show
a fault not in any one person but through
generations of enforcing laws meant to
protect a system that was built around

President Lyndon
Johnson’s Crime Commission's report The
Challenge of Crime in a Free Society in
1067 states “the criminal justice system has
three separately organized parts — the po-
lice, the courts, and corrections — and each
has separate tasks. However, these parts are
by no means independent of each other™
The ethics of this criminal justice system,
however, are subject to the laws it is sworn
to uphold. As the United States” history has
unfolded, legal and ethical codes born from
racism have been absorbed into the crimi-
nal justice system’s processes.

In the years after the Civil War, the “Black
Codes” were laws created to keep control
over freed slaves.” While many policies
created during the Reconstruction period
granted Black people rights, they also cre-
ated obstacles to ensure the playing field
was uneven. Vagrancy laws in the South
gave police the power to arrest Black peo-
ple for minor violations, committing them
to involuntary labor. This created a de
facto slave labor force to replace the one
that was lost after the Civil War. Other
laws in Southern states prohibited Black
people from obtaining jobs without writ-
ten approval.” Based on these laws, police
made arrests, Black people were convict-
ed by courts more frequently, and harsher
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sentences were handed out to be served in
correctional institutions. As the post—Civil
War Era moved on, “Black Codes” evolved
into Jim Crow laws to explicitly maintain
the inequality that was desired by those
who created them.

Segregation in America was recent enough
that there are Black people still alive who
were forced to drink from colored only
water fountains and who were threatened
with violence as children when attending
schools that became integrated. Jim Crow
laws were a way of life that defined segrega-
tion, but they faced opposition from those
who were harmed by it. As the movement
for equality in America grew during the
twentieth century, there were great leaders
who stood up for injustice. However, those
who opposed equality and who had creat-
ed the laws to ensure the futility of such a
movement, had a tool — or rather a system
of tools — at their disposal that are still used
to this day. When people would stand up
to the powers that be, the powers that be
would call the police to help them.

Throughout America’s racially volatile
history, police have maintained law and
order through either
actual violence or fear

The civil rights movement in the United
States did not begin with John Lewis, Rosa
Parks, or Dr. Martin Luther King Jr., but
they are the most famous examples of the
government’s use of police violence against
its own people, consequently furthering
the cause for justice and equality. The im-
agery of police clashes with citizens during
major movements in recent American his-
tory portrays police violence as upholding
law and order. The Black people in the
infamous videos during the civil rights era
were being attacked by police dogs and
sprayed by fire hoses.

Their fight for equality was met with the
criminal justice system’s toolbox built on
post—Civil War era racism. Slowly but surely,
however, public opinion roused by tragedy
helped push the movement forward.

SYSTEMIC RACISM IN MODERN
POLICING

Sadly, despite the efforts of the Civil Rights
Movement, the evolution of systemic rac-
ism has brought us to today where even
a murder by a police ofhcer occurring in
broad daylight, witnessed by multiple by-
standers and other of-
ficers, and captured

of violence upon the
oppressed class. It is
this general practice
of violence by the po-
lice (or fear of) that
has quelled anti-racist

"When people would stand

up to the powers that be, the

powers that be would call the
police to help them."

on camera, can go
days without an arrest.
When George Floyd
was murdered by a
Minneapolis police of-

ficer on May 25, 2020,

movements. Ultimate-

ly, this practice of vio-

lence results in individual tragedies. When
one of these tragedies is shocking enough
to be catapulted to the nation’s attention,
then and only then is action forced.

there was a broad con-
sensus that the actions
taken by the officer who killed him were
callous and inhumane, but that was not the
only problem with that scenario. There
was a group of officers standing around
that did nothing to stop the ofhcer with his
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knee on the neck of Floyd while he pleaded
for his life. There was an initial statement
issued by the Minneapolis police depart-
ment informing the public that Floyd was
a suspect who “physically resisted ofhcers”
and appeared to be “suffering medical dis-
tress.” It was not until four days after the
murder that the Minneapolis police ofhicer,
primarily responsible for Floyd’s death, was
arrested and charged.

A few years before, in 2014, 12-year-old
Tamir Rice, who was playing with a toy pis-
tol in a park, was killed by a then Cleveland
police officer. Rather than being charged
for the unnecessary taking of a child’s life,
the police ofhcer was fired for not being
honest on his job application. No charges
were ever brought against the ofhcer, and
he was even hired by another police agency
a few years after he killed Rice.

When it was announced that none of the
ofhcers involved in the death of Breon-
na Taylor were going to be charged with
causing her death, even members of the
grand jury who heard her case expressed
disappointment. One of them was quot-
ed as saying, “Was justice done? No, I feel
that there’s quite a bit more that could have
been done or should have been presented
for us to deliberate on.”

Even large cities like San Jose in the his-
torically progressive state of California
have shown racial disparities in its polic-
ing practices. The department enlisted the
assistance of the University of Texas at El
Paso to conduct a study on the detention
data for a period between 2013 and 2016.
The analysis showed Black people were ap-
proximately twice as likely to be detained
on trafhic stops compared to their estimat-
ed demographic representation in the city.

When large municipalities acknowledge
racial disparities in stop data, the criminal
justice system must be examined further to
eradicate a system wide problem.™

Barbara Reskin, PhD, a sociology professor
and renowned author, gives a reason why
systems are resistant to change in her pa-
per on race discrimination “The Race Dis-
crimination System,” stating “Blacks suf-
fer harsher penalties than Whites in social
control systems.™ This is proven to be true
as shown in a force analysis report created
using data from San Jose Police Depart-
ment’s Police Force Analysis System.” In
this report, although Black people make up
three point two percent of the city’s popu-
lation, they account for 13.5 percent of the
city’s arrests and 14 percent of San Jose Po-
lice Department’s uses of force. In the same
report, although White people make up
23.6 percent of the city’s population, within
the demographic, they account for a small-
er percentage of the arrests at 20.8 percent
and use of force at 21.4 percent. This shows
proportionally that Black people are more
likely to be arrested and have force used on
them than White people.

Policing in America has racist origins and
does the bidding of racist laws and lawmak-
ers. However, it is not an explicitly racist
institution. The main issue is that the laws
created in this country, which police enforce
and judicial bodies interpret, were not cre-
ated with the best interests of every citizen
in mind. This causes the government of a
nation with unjust beginnings, which exists
solely to serve its people, to be in a constant
state of self-correction. Policing, which was
created to enforce laws created by this gov-
ernment, is in a perpetual state of catch-up
with this self-correction. While each case
demonstrated above appears to be different,
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together they form a narrative that shows
evidence of one thing: A system resistant to
change because it is designed to protect po-
lice. Reskin gives us a reason why systems
are resistant to change: “[The] groups that
contributed to the creation of a system and
benefit from it have a stake in its survival.”
Failures in policing systems reflect the fail-
ures of legislation and in the criminal justice
system. As a result, the system of policing is
protected by the system(s) for which it func-
tions. The benefit of the doubt is given al-
most universally, even in the most egregious
of circumstances and, regardless of facts, by
courts and corrections alike.*

RACIST OUTCOMES

In 2015, then President Barack Obama’s
Justice Department initiated a civil rights
investigation into the Ferguson Police
Department after the fatal shooting of Mi-
chael Brown. The investigation found that
the department “engaged in a pattern or
practice of conduct that violates the First,
Fourth, and Fourteenth Amendments of
the Constitution.”™ The Justice Depart-
ment also found that Ferguson Municipal
Court was guilty of “exacerbating the harm
of Fergusons un-
constitutional

93 percent of arrests made by Ferguson po-
lice ofhcers.” Ninety percent of document-
ed uses of force by Ferguson police ofhcers
were against Black people.” This egregious
example of systemic racism across both po-
licing and the courts is not specific to one
locality, region, or state. Municipalities
around the nation have been shown to have
similar tendencies.

The death of Freddie Gray at the hands of
Baltimore police in 2015 caused an uproar
which led to civil unrest across the nation.
According to the charging documents in
Freddie Gray’s arrest, police chased Gray
on foort after he fled when he noticed their
presence. They noticed he was in possession
of a knife after they arrested him.® The rea-
son for his stop — making eye contact with
police who were in his neighborhood and
then running — is not supposed to be con-
sidered a reason for detention in a free Unit-
ed States. The subsequent apprehension was
made with no probable cause for any crime
whatsoever. The illegal switchblade that the
police discovered after he was unlawfully
arrested was later deemed not a switchblade
and was considered legal by the state’s attor-
ney for Baltimore.”

circum-

The above

police
practices and impos-
ing particular hard-
ship upon Ferguson’s
most vulnerable resi-
dents.” Unfortunately, bodies
the victims of these
civil rights violations

were overwhelmingly

"The mainissueis that the laws

created in this country, which

police enforce and judicial

interpret, were not

created with the best interests
of every citizen in mind."

stances led to the events
that
Gray’s death, but the

ulti-

caused Freddie
state  attorney
mately decided not to
bring charges against
the ofhcers involved;

although, the city was

Black. Even though
Ferguson’s population
was 67 percent Black, from 2012 to 2014,
African Americans accounted for 85 percent
of vehicle stops, 9o percent of citations, and

quick to settle with
the family of Gray.
The 6.4 million dollar settlement was argu-
ably a hefty sum but called premature by

others, for it was settled before the officers

16



Berkeley Public Policy Journal | Fall 2021

even faced trial.*® It is likely the timing of
the settlement helped the city of Baltimore
avoid additional costs

tunities to address the problematic arrests
over those five years with the Baltimore

Police Department

it would have incurred
if it had been discov-
ered at trial that there
was misconduct by the
city, or worse, that the
city knowingly swept

the misconduct under

"This egregious example of
systemic racism across both
policing and the courts is not
specific to one locality, region,
or state. Municipalities around

and chose instead to
simply not charge the
cases.

When the Justice De-
partment  reviewed

the Baltimore Police

the nation have been shown to

the rug. The city of

Baltimore  protected

have similar tendencies."

Department’s reports,
it found that ofhcers

itself by paying the set-
tlement and not airing
out its dirty laundry in a civil trial. This is a
clear example that different systems have a
stake in their own survival, and protecting
police is a byproduct of that self-interest.
The problems do not stop at the local level,
however.

On August 10, 2016, the]ustice Department
released a report that found the Baltimore
Police Department “engaged in a pattern
or practice of conduct that violates the
constitutional and federal statutory rights
of city residents, and that the department
lacks sufhicient systems to minimize these
violations.”™ In this same report, Freddie
Gray is mentioned several times. The report
also revealed that thousands of people were
arrested for crimes such as “hindering,”
“interfering,” and being “rogue and vaga-
bond.” People were also arrested for playing
cards or dice. These nonviolent quality of
life types of crimes bear a striking similarity
to the “Black Codes” that were created after
the Civil War, during reconstruction. The
report also documented prosecutors de-
clined to charge over 11,000 arrests by Balti-
more Police Department between 2010 and
2015 because they “lacked probable cause or
otherwise did not merit prosecution.” This
means prosecutors had thousands of oppor-

regularly made deten-
tions that were con-
sidered unconstitutional arrests based on
the lack of justification and amount of time
the detentions would take. After the Justice
Department’s scathing report of failures in
every echelon of the department in protect-
ing its mostly Black population from civil
rights violations, just like the report on Fer-
guson, not one person was held to answer
for the systemic racism of the police.

The federal government, which is com-
pletely independent of Baltimore, ofhcially
declined to bring federal charges in Septem-
ber 2017, stating that “evidence is insufh-
cient” and that they were, “unable to prove
the ofhcers willfully violated Gray’s civil
rights.” When looking at how the system
was able to protect those who protected it,
the key term to focus on is “willfully.” The
federal government determined the ofhcers
themselves did not purposefully violate the
rights of a man who simply ran in his own
neighborhood. This sends a clear message
that the ofhcers were functioning within a
system that allowed for them to stop him
without cause. While the Justice Depart-
ment found no intentional wrongdoing for
Gray’s death, they continued on with the
consent decree, explicitly acknowledging a

17



Hidden Inputs and Racist Outputs: How We Can Truly Start to Address Systemic Racism in Policing

large-scale problem with the Baltimore Po-
lice Department’s practices.

While each case in each city is different,
they all tend to show evidence of one thing:
A criminal justice system inherently de-
signed to protect individual police ofhicers.
We will see further proof of this in the next
section when we explore the government’s
response to problematic policing practices
around the nation.

GOVERNMENT APPROACH

Instead of holding individuals accountable,
the Justice Department responded to in-
vestigations into and findings of civil rights
violations of their respective citizens in
Ferguson and Baltimore, as well as many
other agencies around the nation, with the
consent decree.

the policies and practices of their police de-
partment.> Doing so appears to be a good
faith effort to reform harmful practices by
the city of Ferguson, but it was still not ef-
fective.

There was a strong effort made to reform
problem police agencies during President
Barack Obama’s administration. The De-
partment of Justice entered into 15 consent
decrees with law enforcement agencies
during President Obama’s tenure.* That
many different organizations of different
sizes, spanning geographically across the
nation (Los Angeles, New Orleans, Port-
land, Baltimore,) and having to be mon-
itored by the federal government, cannot
be reduced to a number of isolated orga-
nizational problems. Solving these issues
must be looked upon with a larger systems
lens.

In recent memory,
consent decrees have
become the catchall for
the Justice Department
in addressing issues

with problem depart-

"This sends a clear message
that the officers were
functioning within a system
that allowed for them to stop
him without cause"

The idea of entering
a consent decree on
a police agency may
initially seem like an
effective approach to a
policing issue in a local

ments throughout the

nation. For the purposes of law enforce-
ment, a consent decree is a written agree-
ment between the Justice Department and
alaw enforcement entity that is overseen by
a judge and requires an agency to meet a
certain set of conditions before eliminating
oversight. If a police department or other
law enforcement agency displays a pattern
of violating the rights of its citizens, the fed-
eral government can step in to take this type
of corrective action. When the government
found Ferguson was violating the rights of
its citizens, the Justice Department stepped
in and entered a consent decree with the
city to ensure they would work to improve

government. The fact
is, however, the laws that exist to protect
police at the local government level (the
Constitution) are also the same laws upon
which our nation’s entire legal system was
built. The actions of the police are protect-
ed by the Constitution and case law, which
means that even if the problem of systemic
racism in policing does not exist in every
locality now, there is always the potential
that it will in the future because of the le-
gal framework currently in existence. It is
because of this, as we will see, the current
practice of utilizing consent decrees is an
inefhcient strategy to solve the problem of
systemic racism in policing in the country.
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WHY CONSENT DECREES DON'T
WORK

Consent decrees address problem depart-
ments but do not address problems system
wide. Consider a large company that cre-
ated baby cribs only to find a part of the
cribs was discovered to be defective, caus-
ing injury or death to babies. The compa-
ny would not address the issue by repairing
the parts as defects and harms occur. That
would be considered intentional negli-
gence. A complete recall would be issued
to repair the problem that might poten-
tially occur in every single product. While
the recall is happening, if there was a prob-
lem anywhere from the inputs to the final
product, the company would ideally do the
right thing and take a critical look at what
went wrong in the entire process to ensure
another defect does not occur.

If we translate the above scenario to sys-
temic racism in policing, if there are a
higher number of Black people stopped
and arrested by police and force is used at
a higher rate compared to the rest of the
nation, then a recall (reevaluation) of the
criminal justice system needs to occur.
We, as a nation, have a responsibility to
see where and why these actions are occur-
ring and what must be changed in order to
prevent them from happening again. Even
though, the federal government’s current
practice of addressing defects as they oc-
cur by utilizing consent decrees is ineffec-
tive and not sustainable in fixing the larger
problem, the system has still made further
attempts to insulate police and itself.

On November 7, 2018, the Department of
Justice’s Attorney General Jeff Sessions is-
sued a memo narrowly defining the scope

of consent decrees.” The memo’s intent
was to, “ensure that consent decrees with
state and local governments are narrowly
tailored to remedy the alleged violations.”*
This is a conscious directive to not engage
a system and to make sure that only parts
of problems are addressed and not viewed
through a wider lens. The memo also made
monitors who oversee consent decrees es-
sentially ineffective by replacing them fre-
quently and setting limits for the cost of
the monitors in the consent decrees them-
selves. Directives like these are designed to
take the teeth out of already dull consent
decrees, and the institutions that are under
them take notice.

The Chicago Police Department entered
into a consent decree with the state of II-
linois, effective in March 2019, with Mar-
garet Hickey appointed as the Indepen-
dent Monitor.>” There were specific tasks
for the department to complete before its
first semiannual independent monitoring
report. The department only completed 17
of those 50 tasks. The second semiannual
monitoring report revealed the Chicago
Police Department missed more than 70
percent of its deadlines.® The monitor’s re-
port expressed appreciation for the depart-
ment’s efforts, as ineffective as they were,
but the Illinois attorney general’s ofhce was
much more critical in its comments, stat-
ing that “the city [Chicago] and CPD have
done little to reform the city’s largely in-
effective police accountability system” and
that they were “concerned that the report
obscures the extremely slow pace of the
city and CPD’s progress.” Although com-
ments like these criticizing departments are
valid, they are not made often enough and
when they are, they are usually done so in
the wake of a tragedy.
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THE “DEFUND” PUSH

After the murder of George Floyd and
the nationwide protests in mid-2020, one
proposed solution for police violence had
grassroots origins and has gained some
traction since its inception: Defund the po-
lice has gained momentum as an idea that
“public safety’ spending should prioritize
housing, employment, community health,
education and other vital programs, instead
of police ofhicers.”™ This approach sounds
simple enough, but a closer examination
of the slogan and its intent also reveals its
failure to properly engage the system based
on some of the underlying issues it creates.

First, a robbing Peter to pay Paul scenario
arises when reallocating funds from one
department to another. If the issue was at-
tributed to deficiencies in policing, then
resources would need to be allocated to
training the current police force that is in
place. While there are certainly deficiencies
in resources for the unhoused, those with
mental illnesses, and other social programs,
the money and stafhng to address those is-
sues do not necessarily have to come from
police budgets. They can be found from
other nonpublic safety departments or cre-
ated from a small tax.

Cutting budgets of police departments may
force them to become more efhcient in the
short term with services provided to the
public, but systems adapt to change. The
inherent race disparities in policing, as well
as the rest of the criminal justice system in
the United States, would not be addressed
by simply defunding police departments.
In “Making Policing More Affordable,”
published by Harvard’s National Institute
of Justice, stated that in regard to perfor-
mance measurement systems, “the most

important benefits of good policing such as
diffusing social tension and preventing the
escalation of interracial conflicts are never
measured.”™ Racial justice is not factored
into the equation of defunding police, and
even if it were, there is no guarantee this
would translate to the rest of the criminal
justice system. A criminal justice system
that changes the practices of the ofhcers
who enforce laws will adapt to its condi-
tions to maintain the status quo. To prop-
erly engage a system in need of change,
we must work to understand how it got to
where it was.

While we have already acknowledged the
roles of lawmakers in the criminal justice
system, we must also acknowledge the lack
of accountability in law enforcement when
egregious violations of the rights of citizens
occur. Taking a critical look at the systems
in place to legally protect police could help
us start to truly engage systemic racism in
policing. These systems range from Internal
Affairs to district and state attorneys’ ofhces
to police unions.

ACCOUNTABILITY ISKEY

The practice of police departments investi-
gating their own misconduct complaints is
commonplace, but an independent auditor
system would provide a set of checks and
balances to ensure proper and transparent
investigations are being completed. Citi-
zen complaints, as they are conducted in
cities without independent auditors, are
only seen through the eyes of law enforce-
ment ofhcers and the perception of the
investigators looking into the complaint
could be seen as one-sided. There is also an
extra layer of accountability involved when
a third party oversees complaints being in-
vestigated by city police departments. The
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Chicago Police Department, for example,
only investigates complaints against of-
ficers if they meet a specific set of criteria
— the complaint meets the burden of proof
and ofhcers were acting improperly. This
means if an ofhcer commits an act that is
considered wrong, but the act was within
the department’s policy, the ofhcer is not
disciplined. This type of approach is similar
to the consent decree

approach by the fed-

comes to bail setting, legal representation
concerns, and sentencing for nonviolent
crimes. Reskin tells us racial disparities are
larger when arrests are discretionary* and
addressing these disparities with honesty
requires acknowledging implicit biases ex-
ist in not only policing but the nation as a
whole.

Following the events
in Ferguson, Mis-

eral government in
that it does not prop-
erly address a larger
systemic issue. It ad-
dresses harm but does
nothing to trace back

"To properly engage a system
in need of change, we must
work to understand how it got
towhere it was."

souri, Dr. Nazgol
Ghandnoosh PhD, a
criminal justice re-
searcher, wrote “Race
and Punishment: Ra-

cial Perceptions of

to the source of it.

POSSIBLE SOLUTIONS

While the problem itself spans across mul-
tiple systems, there are actions that can be
taken on a national scale to address police
assaults and begin to rebuild public trust.
There is currently no national oversight
body with the authority to conduct audits
on police agencies or enforce equitable
policing practices. If self-initiated arrest
statistics of individual agencies are heav-
ily skewed toward a demographic that is
not proportional to the general makeup of
that jurisdiction, an analysis should be con-
ducted into why it is happening and what
corrective actions should be taken, if any.
The analysis should account for socioeco-
nomic conditions in a city as well as his-
toric residential segregation practices that
might have led to a person of color to be
more likely to engage with police than a
nonperson of color. This could provide
valuable information to police on equita-
ble policing strategies. It also might better
inform the criminal justice system when it

Crime and Support

for Punitive Policies”
and noted that in a survey, White respon-
dents overestimated the crimes committed
by Black people by 20-30 percent.® This
means that the average White respondent
in that survey could have looked at the fact
that citations and arrests of Black people in
Ferguson were 9o percent and 93 percent
respectively, even though the city’s makeup
was 67 percent Black, and found nothing
was amiss. When people do not identify
problems due to the implicit biases they
hold, and no corrective action is taken, it
propagates the continuation of those bias-
es. This continuation leads to multigener-
ational racist police outcomes and mistrust

of the police.

Mandating ofhcer-involved incidents be
investigated by both police agencies and
district attorney ofhces that are outside of
the jurisdiction of the involved agencies
can also help rebuild some of that trust.
District attorney ofhces work very closely
with the law enforcement agencies with-
in their jurisdiction. This creates an often
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ignored conflict of interest when decid-
ing on whether criminal charges should
be brought against ofhcers. As law en-
forcement agencies themselves should not
oversee investigating their own ofhcer-in-
volved incidents, district and state attorneys
should not be responsible for prosecuting
officer-involved incidents that occur in
their jurisdictions.

The above are ways that have been success-
ful in reducing harm in the past with other
police departments, but the changes only
happened after years of poor practices that
led to racist outcomes. That resistance to
change led to tension

and mistrust between

trust in policing. Some departments and
communities are already actively work-
ing to implement these effective solutions.
Properly approaching and addressing sys-
temic racism in policing and the criminal
justice system, however, ultimately, means
acknowledging systemic racism exists and/
or has the potential to exist everywhere
because of the very nature of the laws that
were created and are being enforced.

CONCLUSION

To treat systemic racism in policing, it is
mandatory that a systematic approach is
taken to treat all as-
pects of the criminal

people of color and the
criminal justice sys-
tem. When police do
wrongly kill a person
of color, it is almost

"It addresses harm but does
nothing to trace back to the
source of it

justice system that in-
stitutes and reinforc-
es systemic racism. A
systematic approach is
not reactive in solely

an expected effect of
a system of policing
with racist outcomes.
This, however, can easily be interpreted
as an individual ofhicer committing a racist
act with no basis in fact. The truth is police
do not have to be racist for policing to be
racist. It can be difhcult, if not impossible,
to expect a community to give the bene-
fit of the doubt to any individual ofhcer, as
they are seen as the cog in that system that
has produced racist outcomes for years.

Other effective solutions to replacing a sys-
tem of racism in policing with an equitable
one already existed at local levels, but we
have failed to create national standards for
policing. President Barack Obama’s task
force on 21st century policing lists six pil-
lars as a framework for increasing public

solving issues of polic-
ing from department
to department after
relations between police and the com-
munities they serve have already reached
a tipping point. A systematic approach is
proactive and creates guidelines for every
law enforcement agency to follow in terms
of paying attention to racist outcomes and
holds not just faceless agencies accountable
but also individual ofhicers for actions that
are found to be wrong. A systematic ap-
proach means police, district attorney’s of-
fices, courts, and scholars working together
and critically examining other portions of
the justice system which enable racist out-
comes to exist. Only with a systematic ap-
proach can we say we are treating systemic
racism in policing with the seriousness it
deserves.
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AFTERWORD

On April 20, 2021, former Minneapolis
police ofhicer Derek

tigations of allegations of systemic police
misconduct and, when the allegations are
substantiated, end with comprehensive

agreements designed

Chauvin was con-
victed, by a jury, on
all three charges relat-
ed to George Floyd’s
murder. On April 21,
the day after the ver-
dict, the Justice De-
partment announced

it opened a “pattern

"When people do not identify
problems due to the implicit
biases they hold, and no
corrective action is taken, it
propagates the continuation
of those biases."

to support constitu-

tional and effective
policing and restore
trust between police
and communities.”*
What will likely fol-
low if the allegation
is sustained is another

consent decree. This

or practice” investiga-

tion into the city of Minneapolis and the
Minneapolis Police Department. Accord-
ing to the Department of Justice, “pat-
tern-or-practice cases begin with inves-
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Social networking companies are spreading too much false, harmful content online. The
rapid adoption of social networking technology has changed the way people receive their
information, offering new, effective methods to rapidly spread false content. The scale of dis-
information has been growing, adversely impacting democratic institutions and public health
and heavily targeting marginalized communities. Lax regulations have allowed social net-
working platforms to enjoy robust legal immunity, and their business models have helped
to create an ecosystem that fuels widespread disinformation. Government must intervene in
order to correct for the negative externalities produced by this market, as well as to protect
democratic institutions and minorities from adverse consequences. This memo evaluates two
policy alternatives to address false information’s spread: (1) enacting a federal data privacy
law to regulate data use and sharing, and (2) repealing Section 230 of the Communications
Decency Act (CDA) to remove liability protections for content posted on websites by users.
These options are assessed on the basis of effectiveness, equity, and political feasibility. En-
acting a federal data privacy law, though it may encounter formidable political opposition,
would provide the highest level of effectiveness and equity and offers the best solution for
tackling disinformation.

INTRODUCTION access information has changed dramati-

cally. One in five U.S. adults now prefer

In the past 15 years, the social network-
ing landscape has exploded, offering the
world extraordinary interconnectedness.
Facebook currently boasts 2.7 billion ac-
tive users posting 300 million photos dai-
ly, and Twitter hosts another 330 million
users who send six thousand tweets every
second.! On YouTube, 2 billion users
upload 500 hours of new video content
every minute.> As a result, the way people

to get their news from social media, and
43 percent agree they get at least some of
their news on Facebook.

This unprecedented change in infor-
mation exchange has created a breeding
ground for false and harmful informa-
tion to spread rapidly across far-reach-
ing, virtual networks, leading to re-
al-world harms. The phenomenon of
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false information begins at the user level,
with malicious actors intentionally plant-
ing it to sow harm (known as disinfor-
mation) or uninformed individuals un-
knowingly spreading it without malintent
(known as misinformation). However it
begins, social networking sites accelerate
and incentivize its spread by profiting from
micro-targeted behavioral advertising and
by using algorithms optimized for engage-
ment. These tools are made possible by

THE SCALE OF FALSE INFORMATION
AND ITS CONSEQUENCES

Across social networks, false content has
become increasingly pervasive, with del-
eterious effects for democracy and under-
represented groups. A 2018 report found
evidence of disinformation campaigns in
48 countries, up from 28 countries the pri-
or year, and federal investigations revealed
that Russian state actors engaged in a mas-

sive  disinformation

the companies’ abili-
ty to amass vast stores
of behavioral data on
their users. This anal-
ysis

potential solutions to

compares two

addressing the spread
of false

online: (1) enacting

information

a strong federal data
privacy law and (2)

"False content appears to
have impacted general public
trust in elections, as local
officials across the country
found themselves inundated
with calls from voters
concerned after reading false
information online."

campaign during the
2016 U.S. election to
sow dissension and
influence the demo-
cratic process.” In ad-
dition to denigrating
candidates considered
hostile to the Kremlin,
the Russian campaign
directly targeted peo-

repealing the liabili-

ty protections provided in Section 230 of
the Communications Decency Act (CDA).
Researchers and think tanks have called for
strong federal data privacy protections to
target the structures that underlie false in-
formation’s spread.* Meanwhile, politicians
across the political spectrum have criticized
the liability protections afforded to internet
companies by Section 230 in recent years,
in part because companies cannot be held
liable for their platforms’ roles in spreading
false information.’ These two policies are
analyzed for their effectiveness in address-
ing the problem, their implications for eq-
uity, and their political feasibility. Enacting
a strong data privacy law emerges as the
most promising option for staunching the
flow of false information.

ple of color, focusing
heavily on seeding racial tensions and sin-
gling out African Americans in particular.
"Disinformation proliferated again during
the recent 2020 U.S. presidential election,
originating from both foreign and domes-
tic actors, and once again targeting peo-
ple of color in an effort to suppress voter
turnout.® False content appears to have
impacted general public trust in elections,
as local ofhcials across the country found
themselves inundated with calls from vot-
ers concerned after reading false informa-
tion online.?

False content has also led to concerning
regressive trends in public health world-
wide. The rise of the anti-vaccination
movement, which inaccurately touts the
dangers of vaccines, has operated large-
ly through popular social networks and
has caused multiple measles outbreaks in
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Western countries where the disease was
previously extinguished.® During the
COVID-19 pandemic, a joint coalition
including the World Health Organiza-
tion and the United Nations dubbed the
widespread virus misinformation online an
“infodemic.”™ Despite social network com-
panies’ strengthened community standards
regarding COVID-19 misinformation,
research shows that sources of inaccurate
information about the coronavirus were
more likely to be shared than accurate
ones, leading to politicization and confu-
sion around basic public health measures
and treatments.”

In developing countries that may lack civil
rights protections and

STRUCTURES UNDERLYING THE
SPREAD OF FALSE INFORMATION

While false information is not a new phe-
nomenon, social networking platforms’
business models have cultivated technolo-
gy that acts as a breeding ground for this
type of content. The vast majority of their
revenue comes from advertising space they
sell on their platforms. This revenue, and
the company’s value, is directly tied to the
platform’s number of users and the length
of time users spend on the site.* Thus, their
technology has two primary aims: (1) to
construct user profiles that can be sold to
advertisers, and (2) to drive engagement by
algorithmically promoting the content that

is most likely to cap-

where many residents’
low digital literacy
leaves them partic-
ularly vulnerable to
manipulation through
digital mediums, vir-

tual  disinformation

has

consequences. For in-

shows that sources of
inaccurate information about

the coronavirus were more

likely to be shared than

accurate ones, leading to

politicization and confusion
around basic public health
measures and treatments."

had more dire

stance,
ofhcials

prominent individuals

government
and  other
in Myanmar regular-
ly posted disparag-

ing content about the

"Despite social network
companies’ strengthened
community standards
regarding COVID-19
misinformation, research

ture attention. These
companies build fine-
ly detailed behavioral
profiles by harvesting
data generated by us-
ers’ behavior on their
own platforms, as well
as amassing data from
users’  smartphones
and deploying web
tracking devices that
collect  information

about users’ actions

across the internet.”

Internet advertising’s

country’s  Rohingya
ethnic group, helping
to incite widespread violence and genocide
against them.” Given social media’s poten-
tial to act as a megaphone for propagan-
da and contribute to other atrocities in the
future, U.S. regulators bear a special bur-
den to enact regulations at home that can
produce cascading effects for limiting false

information globally.

profitability has ex-
ploded because the
extraordinarily detailed information about
users allows advertisers to operate with a
previously unimaginable degree of audi-
ence segmentation, a process called mi-
crotargeting. Advertisers can refine their
messaging by choosing specific categories
of users, testing different messages, and
receiving real-time data about their ef-
fectiveness. Disinformation actors exploit
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these tools to test and develop precision
messaging and new strategies, as well as to
build groups of receptive audiences to dis-
seminate future unpaid content.”” A former
Facebook security executive described mi-
cro-targeted advertising as “the tip of the
spear” in disinforma-

One such mechanism is the tendency for
negative information to capture attention
more effectively and to be more conta-
gious than positive information.” Anger
in particular appears to be more influential
than other emotions and causes content to

spread more widely.

tion campaigns, which
use paid advertising to
accumulate an audi-
ence to whom unpaid
or organic content can
eventually be deliv-
ered. While the 2016
Russian disinformation
campaign placed just
3,000 paid ads on Face-
book, the company lat-
er identified more than

"A former Facebook security
executive described micro-
targeted advertising as
“the tip of the spear” in
disinformation campaigns,
which use paid advertising
to accumulate an audience
to whom unpaid or organic
content can eventually be
delivered.

*’Knowing that the al-
gorithms are optimized
to promote negative,
anger-inducing  ma-
terial,  disinformation
developers deliberately
create emotionally pro-
voking content, which
they target to suscep-
tible users or propa-
gate to specific groups
automated

through

80,000 pieces of un-
paid, organic content
promoted to groups of people who were
recruited via behavioral advertising tools.””

The absence of technology regulation
in the United States, along with liability
protections for internet companies, have
allowed false information to flourish. Dig-
ital advertising, data collection, and data
sharing, key aspects of the technology that
provide the infrastructure for its spread,
are unregulated. Unlike traditional me-
dia publishers, technology platforms are
shielded from liability for third-party con-
tent on their services by Section 230 of the
CDA, which permits internet companies
to moderate and curate content like pub-
lishers without assuming responsibility for
all user-generated content that appears on
their platforms.'

Companies’ algorithms maximize reve-
nues by harnessing powerful psychological
mechanisms to capitalize on user attention.

programs (i.e., “bots”).>"
The platform’s own al-
gorithms eventually pick up and promote
the content the more it is shared or liked,
further amplifying its reach and pushing
it to receptive audiences. These strategies
appear effective at spreading false content
and affecting users. A large Twitter study
discovered that false news was 70 percent
more likely to be shared and reached users
six times faster than accurate news, and a
large meta-analysis found that 99 percent
of disinformation attempts are successful
when people are unfamiliar with the issue
at hand.»

CURRENT STRATEGIES TO COMBAT
FALSE INFORMATION

In this context of lax regulation, social net-
working sites have each developed con-
tent standards and enforcement strategies
to tackle some types of false information
on their networks, but these efforts are
inconsistent across firms and have proven
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sorely inadequate at quelling false infor-
mation’s spread. Content moderation strat-

egies largely fall into

periment, Facebook found that users were
more inclined to share false content when
it was labeled “disput-

two main categories:
content control and trans-
parency.” Content con-
trol involves manually
removing content that
explicitly violates com-
munity standards and
algorithmically de-pri-
oritizing other types

of content.* While

"The absence of technology
regulation in the United
States, along with liability
protections for internet
companies, have allowed
false information to
flourish."

ed.”

Self-regulation efforts
do little to address the
alignment of incen-
tives between social
networking platforms
and disinformation
developers. Since their

worth is directly tied to

no social networking

company prohibits false information, it
can be removed when it constitutes spam
or is propagated by fake accounts. Unfor-
tunately, manual content enforcement ef-
forts are often vastly under-resourced, and
even when false content meets the criteria
for removal, it may have already inflicted
harm by reaching thousands of users before
its identification. Automated methods of
detecting and de-prioritizing content are
still relatively easy to circumvent, but they
can be marginally effective. For example,
Twitter saw a 4-to-8 percent decrease in
targeted content when testing machine
learning methods to de-prioritize suspi-
cious content. However, experts predict
that emerging artificial intelligence (Al)
technologies, such as those that create con-
vincingly realistic synthetic videos and im-
ages (e.g., “deep fakes”), will soon outpace
the ability of algorithms to detect false con-
tent.> Transparency efforts, which involve
fact-checking and labeling false content,
appear to be ineffective in fighting disin-
formation. Research shows that exposure
to false content, regardless of accompany-
ing information about its inaccuracy, in-
creases the likelihood that users will believe
it.” Moreover, labeling false content has
produced paradoxical results. In one ex-

their number of users
and their ability to engage them, platforms
derive short-term benefits from the sensa-
tional, attention-grabbing content spread
by malicious users and fake accounts. For
example, when Twitter removed a large
volume of suspected bot accounts in re-
sponse to public scrutiny about disinfor-
mation, its stock immediately plunged
21 percent. As a result, Twitter has yet to
remove many of the bot accounts directly
implicated in the 2016 Russian disinforma-
tion campaign.*

THE GOVERNMENT MUST INTERVENE

The government must force the market to
internalize the negative externalities pro-
duced by false content on social network-
ing platforms. Users incur its costs in the
form of negative health effects, negative
emotions, lowered trust in their democratic
institutions, and even real-world violence.
Their interests, however, are not repre-
sented in the market, because they neither
pay for the service nor have the ability to
hold firms accountable for these negative
impacts. In this digital economy, technol-
ogy companies represent the suppliers and
advertisers are the consumers. Users are

simply the product.

30



Berkeley Public Policy Journal | Fall 2021

Likewise, government intervention must
correct the unacceptable distributional and
institutional outcomes that result from false
information. While everyone is susceptible
to its ill effects, disinformation has been
disproportionately targeted at marginalized
groups. These injustices have played out
with disastrous and discriminatory conse-
quences in Myanmar and risk suppressing
voter turnout among Black and Latino
voters in the U.S. More broadly, disinfor-
mation has undermined the general pub-
lic’s confidence in their

public health and dem-

POLICY OPTIONS TO LIMIT FALSE
INFORMATION ONLINE

Enact a federal data privacy law. Con-
gress could pass a strong data privacy law to
prevent the detailed data collection and sale
that enables the micro-targeted promotion
of false information. This law would re-
strict businesses’ data collection on users to
the minimum required to perform the core
functions of their service, where the core
functions are defined from the end user’s

perspective, regardless

of the business’s financ-

ocratic institutions.

"..manual content
enforcement efforts
are often vastly under-
resourced, and even when
false content meets the
criteria for removal, it may
have already inflicted harm
by reaching thousands
of users before its
identification.”

Congress has the power
to deliver the freedom
from  discriminatory
targeting and manipu-
lative information that
Americans deserve in
their online spaces, and
regulations in the U.S.
could reduce suffering

abroad. In the past,

ing structure. The law
would restrict the pur-
chase and sale of user
data
panies to only those

between com-
companies that have an
explicit ~ vendor-con-
tractor relationship and
to only the data upon
which the core service
depends. Users must

give informed consent

structures

regulatory
implemented in re-

gions that comprise large segments of so-
cial networking sites’ user bases produced
positive changes in the technology glob-
ally, suggesting that regulatory changes
in the United States could have benefcial
impacts for marginalized people in other
countries. For example, when the Europe-
an Union rolled out their landmark digital
privacy law, the General Data Protection
Regulation (GDPR), Americans benefit-
ed from several enhanced privacy controls
that Facebook implemented as part of its
response to the regulations overseas.*® Giv-
en the extent of false content and the severity
of its consequernces, Congress must act to reduce
the spread of false content online.

to the company before
their data is used in
behavioral research and users must be opt-
ed-out of targeted promotion and research
by default. Discriminatory practices in
content optimization, such as targeting on
the basis of race, age, and other protected
classes, would be banned.*

Repeal Section 230. Alternatively, the
federal government could pass legislation
that repeals Section 230, allowing tech-
nology platforms who engage in content
moderation to be held accountable for false
information and other content appearing
on their services that causes harm. In the
116th Congress, three such bills were intro-
duced.®* Repealing Section 230 would re-
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turn the internet industry to the pre-1996
status quo, in which websites were treated
as publishers who could be held liable for
any information appearing on their ser-
vices, if they engaged in content modera-
tion or censure that went beyond address-

ing illegal activity.

CRITERIA FOR AN EFFECTIVE POLICY
SOLUTION

Tackling false information online requires
a solution that is effective, equitable, and
politically feasible. Given the immense
scale of the problem, Congress must pur-
sue an approach that offers a high degree of
efhcacy for limiting its spread. The dispro-
portionate impact of false information on
marginalized communities warrants care-
ful consideration of the equity implications
of proposed solutions, as the chosen ap-
proach should actively protect against dis-
crimination. Further, because technology
companies constitute

Enacting a federal data privacy law would
provide the most effective means of limit-
ing the spread of disinformation online by
directly addressing the underlying struc-
tures that fuel it. Restricting the collection
and sharing of behavioral data would elim-
inate the infrastructure that enables bad ac-
tors to exploit users’ vulnerabilities through
micro-targeted behavioral marketing and
unpaid content optimization. Evidence
suggests that impairing micro-targeted
advertising would curb the spread of dis-
information via paid and unpaid avenues.
In one study, after Facebook banned paid
advertising by known anti-vaccination
websites, the organic sharing of false an-
ti-vaccination news articles by users fell 75
percent in comparison to Twitter which
had no such regulation change. Under
such a law, advertisers could buy space on
a particular platform or website, but they
would be unable to engage in micro-tar-
geted messaging using a detailed psycho-

logical profile or pur-

a powerful political
lobby and the existing
regulatory  environ-
ment has enabled the
evolution of this prob-
lem, any solution must
provide a reasonable

likelihood

ment. The following

of enact-

section evaluates the

"Congress has the power to
deliver the freedom from
discriminatory targeting and
manipulative information that
Americans deserve in their
online spaces, and regulations
inthe U.S. could reduce
suffering abroad."

chase data that allows
them to segment au-
diences and exploit
their information. In
addition, this policy
proposal will directly
address unpaid algo-
rithmic content pro-
motion, which acts
as marketing for the
small number of in-

proposed solutions on
these dimensions.

ANALYSIS

Enact a federal data privacy law.

Effectiveness

fluencers who origi-
nate the vast majority of false content, by
reducing the amount of behavioral data
any single company has access to.3* Social
networking sites could continue to algo-
rithmically optimize content based upon
user behavioral data collected on their site,
but they may no longer sell this infor-
mation to third parties or collect data by
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tracking their users around the web. Data
privacy regulations elsewhere in the world
may have helped reduce disinformation’s
spread. The Europe Union’s digital privacy
law, the GDPR, went into effect in 2018,
and the EU reported comparatively low
levels of disinformation during elections
the following year, though the EU’s gen-
erally more aggressive stance on tackling
disinformation complicates direct compar-
isons with the U.S.3

Equity

This policy alternative would directly affect
the unjust distributional outcomes result-

spread also provides the advantage of side
stepping freedom of speech issues and eq-
uity issues that plague enhanced content
moderation tactics and the debate over
amending Section 230, discussed in more
detail below.

Political feasibility

Because strong data privacy regulations
would target social networking compa-
nies’ business models, as well as that of
countless other businesses, this alternative
would inspire strong political opposition
from the technology industry. The law
would impair behavioral advertising, an

ing from false infor-
mation, both by re-
moving the structure
that allows discrimi-
natory microtargeting
to occur and explicitly
prohibiting  content
promotion based on
protected  character-
istics. Restricting the
collection and sale of

behavioral data would

".after Facebook banned
paid advertising by known
anti-vaccination websites,
the organic sharing of false
anti-vaccination news articles
by users fell 75 percent in
comparison to Twitter which
had no such regulation
change!"

increasingly  import-
ant component of the
advertising-funding
model. Platforms de-
rive nearly all their
revenue from adver-
tising, with Facebook
reporting more than
98 percent of its reve-
nue from advertising,
Twitter at 86 percent,
and YouTube’s owner

reduce the amount of
information that disinformation developers
have at their disposal, limiting their abili-
ty to segment audiences by characteristics
associated with protected classes. Expressly
prohibiting targeted content promotion on
the basis of protected classes would reduce
exploitation, and the legislation should
leave little room for loopholes. For exam-
ple, the law should explicitly prohibit al-
gorithmic content promotion that dispro-
portionately targets racial/ethnic groups by
inferring their characteristics from other
information, such as membership in online
groups based on race or ethnicity. This ap-
proach to minimizing false information’s

Google at 83 percent,
and while they do not report revenue from
behavioral advertising separately, the abili-
ty to finely segment audiences is a key sell-
ing point to their advertisers.** Congress’s
pro-business mentality has historically led
to a reluctance to regulate most aspects of
the technology industry, and technology
companies further ward off regulation by
cultivating close relationships with politi-
cians and pouring their vast resources into
congressional lobbying, particularly in the
face of the heightened scrutiny that has fol-
lowed the 2016 election.’” The Obama ad-
ministration attempted to pass a Consumer
Privacy Bill of Rights twice and failed.*
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Amid heightened public concern about
false information online following the 2016
presidential election, several proposed bills
addressing data priva-

Repealing Section 230 is likely to be high-
ly effective for addressing disinformation’s
spread on well-resourced platforms, but

the unintended con-

cy protections gained
bipartisan  support,
most of which rep-
resented  widespread
agreement on sever-
al key consumer data
protections, including
data minimization and
the right of deletion.
»However, the pro-
posals all ultimately
stalled, usually due to
disagreements ~ over
state law preemption
and the right to pri-
While

vate action.

"Congress’s pro-business
mentality has historically
led to areluctance to
regulate most aspects of
the technology industry,
and technology companies
further ward off regulation by
cultivating close relationships
with politicians and pouring
their vast resources into
congressional lobbying,
particularly in the face of the
heightened scrutiny that has
followed the 2016 election."

sequences could spur
the spread of false
information  across
the rest of the inter-
net. Prior to Section
230’s creation, web-
sites were in a better
legal position if they
avoided  third-party
content moderation,
so they could not be
interpreted as publish-
ers and held liable for
content on their web-
site.* Section 230 has

allowed  companies

these
may prove difhicult to overcome, the Biden

disagreements

administration appears poised to strike a
tougher stance on consumer data privacy
protections, making privacy legislation a
feasible option. Vice President Harris is ex-
pected to emerge as a strong advocate for
data privacy protections, given her histo-
ry of data privacy enforcement during her
tenure as California’s Attorney General.
The administration has also welcomed sev-
eral returning staffers who contributed to
President Obama’s data privacy proposals,
signaling a significant reversal from the
Trump administration’s repeal of Obama-
era privacy protections early in his presi-
dency and his lack of action on consumer
data privacy since then.*

Repeal Section 230.

Effectiveness

to moderate content
according to their own content standards
and user preferences without fear of liabil-
ity for their decisions. Repealing this law
would affect companies far beyond social
media, including businesses such as Ama-
zon, Yelp, and TripAdvisor, which mod-
erate customer reviews, and websites with
crowdsourced informational content, such
as Wikipedia.+* Experts agree that lawsuits
would proliferate after changes to Section
230, and some well-resourced companies
are likely to respond by significantly in-
creasing investment in their current con-
tent moderation strategies, prescreening
and censuring nearly every user post to
assess its potential liability for companies.
However, content moderation at this lev-
el would prove extremely costly, and as a
result, companies without the resources or
will to moderate all content may choose
to act as distributors rather than publish-
ers by only removing content that violates
serious federal laws. The prospect of lia-
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bility could deter even the most prosper-
ous companies from moderating content,
leading the user experience to deteriorate
accordingly. Ironically, disinformation
and other harmful behavior would find a
comfortable home in these newly unmod-

erated spaces.

Equity

Repealing Section 230 could have harm-
ful effects for individuals with less political
power. Human rights watch groups have
raised concerns about laws that increase the
censorship of online speech, particularly
when the enforcement falls onto private
companies that operate without transpar-
ency. Authoritarian leaders have often mis-
applied the term “fake news” to encompass
all content from their political opposition
and passed laws to force platforms to be-
come their censors, while citing Germa-

sponses to false information and other
harmful content.# Meanwhile, Republi-
cans accuse platforms of censuring conser-
vative content more than liberal content.*
Despite a lack of bipartisan consensus on
social media regulation generally, Demo-
crats and Republicans agree that social net-
working companies have too much power,
which they both attribute to liability pro-
tections, making the prospect of repealing
Section 230 conceivable. Social networking
companies, for their part, have stated they
would vehemently fight changes to Sec-
tion 230 protections, but this policy would
not engender widespread opposition from
businesses outside the internet industry.+

CONCLUSION

The spread of false information on social
networking sites has accelerated in recent
years, leading to a host of negative conse-

ny’s censorship of hate
speech as support for
their positions.# Hu-
man rights groups fear
that a US law resulting
in greater censorship
of online speech could
be used to silence mi-
nority voices at home
and abroad, interfer-
ing with democratic
freedoms and spurring
oppression.

"Despite a lack of bipartisan
consensus on social media
regulation generally,
Democrats and Republicans
agree that social networking
companies have too
much power, which they
both attribute to liability
protections, making the
prospect of repealing Section
230 conceivable!

quences at home and
abroad. Policymakers
have most commonly
discussed two policy
options with impli-
cations for this prob-
lem: Removing tech-
nology
liability

companies’
protections
for content on their
platforms, and imple-
menting a federal data
privacy law. Enacting
a strong federal data

Political feasibility

Lawmakers across the political spectrum
have recently spoken out against the CDA’s
liability immunity, albeit for different mo-
tives. Democrats have expressed concerns
that social networking companies’ legal
immunity has resulted in overly weak re-

privacy law provides
several advantages over repealing Section
230 in reducing the spread of false infor-
mation on social networks. By targeting
the structures that incentivize and sustain
this type of content, a data privacy law pro-
actively addresses a major systemic driver,
rather than relying on inadequate reaction-
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ary tactics such as content moderation. A
federal data privacy law would also afford
important protections that enhance equity,
directly interfering with disinformation’s
pattern of discriminatory targeting of mar-
ginalized communities and undermining
democratic institutions. Repealing Sec-
tion 230, on the other hand, could weak-
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Texas’s method of allocating funds for bilingual education is failing English language learners
(ELLs) across the state; ELLs experience lower graduation rates, lower than average test scores
on the State of Texas Assessments of Academic Readiness (STAAR), and higher dropout rates.
These differences in academic achievement between Texas’s overall student population and ELLs
illustrate a drastic disparity in educational outcomes and the need to increase funding for bilin-
gual education. Additional funding is needed to ensure that ELLs have a chance of succeeding
academically by being able to hire more bilingual teachers, create effective programs in schools
that meet the needs of their ELLs, and provide any other additional resources that would support
the students throughout their public education. The state should increase the funding weight for
bilingual education from .10 to .40 because it could dramatically increase the funding that schools

receive and allow them to employ more resources that would help ELLs succeed.

INTRODUCTION

Texas’s method of allocating funds for
bilingual education is failing English lan-
guage learners (ELLs) across the state. ELLs
experience lower graduation rates, low-
er than average test scores on the State of
Texas Assessments of Academic Readiness
(STAAR), and higher dropout rates. In the
2017-2018 school year, 43 percent of ELLs
passed the math portion of the STAAR
exam compared to 47 percent of all third
graders, and 35 percent of ELLs passed the
reading portion compared to 43 percent of
all students.! Additionally, ELLs currently

have a graduation rate of only 72 percent
compared to a statewide rate of 9o percent.
ELLs are also more than twice as likely as
their peers to drop out of school.> These
differences in academic achievement be-
tween Texas’s overall student population
and ELLs illustrate a drastic disparity in
educational outcomes and the need to in-
crease funding for bilingual education.’
Further, in the 2009-2010 school year,
there were 779,771 bilingual students and
in the 2020-2021 school year, there were
1,109,883 bilingual students — a 42 per-
cent increase in just over 10 years.* As the
number of ELLs continues to grow and the
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achievement gap between ELLs and Tex-
as’s average student population remains
discernible, the need for action from the
state of Texas becomes abundantly clear.

Because the state of Texas is unwilling to
provide an adequate education for its bilin-
gual students, ELLs are unable to be on par
with state and federal standards for academ-
ic readiness. Additional funding is needed
to ensure that ELLs have a chance of suc-
ceeding academically.

Assistant Professor Arcelia Hernandez at
St. Edward’s calls attention to the “hidden
labor of bilingual education” in an article
in The Texas Tribune, where bilingual
educators do more behind the scenes that
are not reflected in their pay, such as trans-
lating exams, homework, and other as-
signments.” Bilingual teachers are also of-
ten in charge of conducting assessments of
students in order to determine whether or
not they are progressing through the pro-
gram or need more as-

The funds can be used
to hire more bilin-
gual teachers, create
effective programs in
schools that meet the
needs of their ELLs,
and provide any oth-
er additional resourc-
es that would support

"Because the state of Texas
isunwilling to provide an
adequate education for its
bilingual students, ELLs are
unable to be on par with state
and federal standards for
academic readiness.”

sistance and support.®
These assessments fur-
ther add to the hidden
labor of bilingual edu-
cators. Moreover, the
workload of a bilin-
gual educator is a ma-
jor contributing factor
to the ongoing bilin-

the students through-
out their public education.

Bilingual education, like other specialized
education, requires additional funds to op-
erate effectively. To teach a bilingual class
in Texas, teachers must pass two additional
exams on top of the two baselines required
of all teachers in the state. Despite the fact
that bilingual teachers get paid marginally
more, in the form of stipends, than the av-
erage teacher, the additional expenses and
time required to pass these exams are still too
much of a disincentive for teachers to attain
the certification needed to teach bilingual
classrooms.” Further, certified bilingual
educators are required to supplement the
instruction provided in general education
classes by creating and providing materi-
al to convey the same lesson in a different
language, which can be time-consuming.®

gual teacher shortage.

Increasing the availability of funding to
ELL programs can likely play a role in
mitigating the bilingual teacher shortage
by allowing for increased bilingual teach-
er pay. The Texas Education Agency in-
dicated that in the 2015-2016 school year,
there was only one bilingual teacher for
every 46 students.’ A 46:1 ratio of students
to teachers will result in unsustainable and
inadequate instruction as we can see with
the evidence provided on the disparities of
ELLs’ academic achievement. The concern
is that with bilingual teachers’ overcrowd-
ed classrooms, students will not be able to
receive the attention and support they need
to achieve academically. The increase in
ELLs and the decrease in bilingual teachers
only exacerbate the need to increase tar-
geted funding for ELLs.
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A SHORT HISTORY OF BILINGUAL
EDUCATION FUNDING IN TEXAS

Before 1973, schools were not required to
provide specialized instruction to meet the
needs of their bilingual students. On June 3,
1973, the Bilingual Education and Training
Act (S.B. 121) was signed into law, mandat-
ing that all Texas elementary public schools
with 21 or more students of “limited En-
glish ability” receive bilingual instruction.!
Two years later, the adoption of H.B. 1126
required the state to fund bilingual or En-
glish as a second language (ESL) programs
in districts that chose to implement them."!
Under the new law, the state provided a
“per pupil” allocation of $25 that was mul-
tiplied by the num-

3 The court then ordered that specialized
instruction must be provided for all chil-
dren with limited English proficiency.

As a result of United States v. Texas, Texas
passed S.B. 477, which expanded bilingual
education to grades K-6 and provided ESL
programs to middle and high schools. After
the passage of S.B. 477, the per pupil al-
location increased from $25 to $50.'* This
mechanism of funding remained until 1984
when the Texas Education Agency insti-
tuted a weighted funding system to sup-
plement bilingual or ESL programs. Texas
now utilizes a weighted funding system,
which will be described in more detail
immediately below, and in the 1980s the
state arbitrarily set a .10

ber of students who
were  participating
in a bilingual or ESL
program.”? The 1973
mandate was found
to be insufficient in
the 1981 case, Unit-

ed States v. Texas,

"The Texas state funding
weight for ELLs is the main
driver of the educational
disparities between ELLs
and the overall student At

population in Texas!

weight, despite research
indicating  that .10
would not be enough
to provide an adequate
education for ELLs.”
this

tion policy researchers

time, educa-

recommended that the

the United
States District Court

where

of the Eastern District of Texas declared
that the state was violating the Equal Edu-
cational Opportunities Act by failing to aid
ELLs in overcoming language barriers.!

For this example, the school would receive
an additional $27.5 of funding for bilingual
instruction for every $100 from the state.

funding weight be 40
percent more than the
average student, or .40.!° More than 30
years have passed since the .10 weight was
implemented and it has not changed since.

WEIGHTED FUNDING FOR ELLS

The Texas state funding weight for ELLs is
the main driver of the educational

Table 1. Funding Weights for Specialized Education in Texas !

Allotment Funding
Compensatory Education Allotment (ADA) .20
Bilingual Education (ADA) 10
Gifted and Talented Program (FTE) 12
Career and Technology (FTE) 12
Special Education (FTE) 11
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disparities between ELLs and the overall
student population in Texas. The state of
Texas provides public schools with extra
funding using a weighted system to sup-
plement bilingual or ESL programs. The
bilingual education funding weight is the
lowest compared to the other funding
weights used for specialized education in
Texas, as can be seen in Table 1. For ELLs,
the funding weight is .10 compared to
the highest weight, 1.2, for special educa-
tion."” Additionally, of the 20 U.S. states
that utilize a weighted funding system for
education,

bilingual

funding for specialized education. There
are two categories used in Texas that pro-
vide additional funding for certain students
and programs: 1) Average Daily Atten-
dance (ADA) student count, which provides
weighted funding in addition to regular
program allotment funding and 2) Full-time
Equivalent (FTE), which provides weighted
funding in lieu of any program funding al-
lotment for the time that the student spends
in that program.” Students receiving bilin-
gual education, ELLs, fall under the ADA
category. The bilingual funding weight is
multiplied by the ADA
for each student in the

the average weight is
387, with the lowest
weight at .10 (Texas)
and the highest at .99
(Maryland)." It should
be noted that school

"...itis clear that the state has
the capacity to increase the
bilingual education weight.

school, and this total is
then multiplied by the
The
resulting number s

basic allotment.

ni

the additional funding

finance systems vary
tremendously  across
the country, and weighted systems can also
be calculated differently depending on the
state. Nevertheless, Texas is clearly falling
behind in terms of adequate funding for its

bilingual students.

Here is a simple example of how to calculate
the additional weighted funding for bilingual
education for a school in Texas that receives a
basic allotment of $100.

ADA Student 1=.98

ADA Student 2=.86

ADA Student 3=.91

100 - (.10 - .98) + (.10 - .86) + (.10 - .91))
=275.

All schools receive a basic allotment, which
is a “legislatively mandated apportionment
of funds from the general revenue funds
that goes to each school district to provide
a basic level of education for the district’s
residents.”® As mentioned above, there are
also student groups that receive additional

that all the students in

a given school would
receive for bilingual instruction. It is also
important to note that the Texas legislature
passed a school finance bill in 2019, House
Bill 3 (H.B. 3), but it did not change the
weight for bilingual education. However,
H.B. 3 did add an additional funding weight
of .05 for students enrolled in dual language
programs.” This additional weight will not
benefit all bilingual students, as there are
many different types of bilingual programs
that schools implement, and, therefore,
these funds will not actually benefit most
ELL students.®® In fact, research indicates
that 8o percent of ELLs are not enrolled in
a dual language program in Texas.> Be-
cause Texas was able to increase funding
for bilingual education through creating an
added weight for dual language programs,
it is clear that the state has the capacity to
increase the bilingual education weight.
However, it is imperative that the funding
goes to the right location in order for it to
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have the largest impact on students across
the state.

POLICY RECOMMENDATION:
INCREASE THE FUNDING WEIGHT
FORELLS

Texas should increase the funding weight
for bilingual education from .10 to .40.
Extensive research has indicated that more
funding for public schools leads to better
educational outcomes. One study from
Brown University found evidence that in-
creased funding in Texas led to an increase
in reading and math scores, a decrease in
dropout rates, and a marginal increase in
graduation rates and college enrollment.?
In fact, in 1984, the Governor’s Ofhce of
Educational Research and Planning con-
ducted an audit of a number of school dis-
tricts and found that the bilingual educa-
tion programs should have a weight of .40
to ensure that students meet state expecta-
tions and standards, which included passing
state exams that are required to graduate.?
Moreover, the state of Oregon provides a
clear example of how increasing the fund-
ing weight could effectively increase grad-
uation rates. Oregon utilizes a .so fund-
ing weight for bilingual education and its
statewide graduation rate in the 2017-2018
school year was 78.68 percent.” The gradu-
ation rate for former ELL students and stu-
dents enrolled in high school ELL programs
was 72.48 percent, only a 6.2 percent-
age-point difference. In Texas, the overall
graduation rate is 89.9 percent, while for
ELLs, the graduation rate is 71.5 percent, an
18.4 percentage-point difference. Although
Oregon’s weight is .10 more than .40, we
can assume the additional funding will still
increase graduation rates among ELLs.

Increasing the funding weight from .10 to
.40 would dramatically increase the fund-
ing that schools receive and allow them to
employ more resources that would help
ELLs succeed. For example, Richardson
Independent School District currently
gets an additional 5,796,037 million with
the .10 weight for ELLs. With a weight of
.25, they would receive 82,176,375 million
and with a weight of .50, they would re-
ceive 164,352,750 million for bilingual ed-
ucation.® The additional funding schools
would receive with a .40 weight would
be somewhere between 76,380,338 and
158,556,714 million. With such a substan-
tial amount of additional funding, schools
can effectively work toward improving in-
struction for bilingual students.

CONCLUSION

Increasing the funding weight for ELL stu-
dents would be difhcult to achieve political-
ly, but not impossible. The conservative leg-
islature has pushed back against increasing
the funding weight to anything above .10.
In the late 1980s through the early 2000s, re-
searchers in Texas advocated for an increased
funding weight. Advocates suggested several
policy options: implementing a new weight
between .25 to .40, changing the starting
weight to .15 before increasing it to .40, and
requesting an additional $1,060 per pupil.*
Additionally, cost studies conducted in the
late 1970s indicated that funding weights for
bilingual education should range between
.25 and .42. All three times that researchers
urged Texas to increase the funding weight,
the legislature refused.” The passage of H.B.
3 is a favorable indicator that increasing the
weight for bilingual education is feasible,
but it may just not be in the near future.
Contrastingly, Texas’s refusal to increase the
funding weight for bilingual education is in
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line with the state’s view of public education.
Over the past two decades, Texas has slowly
decreased the share of state funding to public
education. In 2000, the state share of fund-
ing for public education was 46 percent and
in 2018, the share was 36 percent.’! Although
the state legislature increased spending on
public education in 2019 with the passage
of H.B. 3, the bill fails to make up for the
$5.4 billion in cuts to public school that oc-
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This article will argue that the federal government should revise the tax laws to increase the
minimum payout rates for private foundations and donor-advised funds (DAFs). It will ex-
plore how the modern philanthropic sector came to be and posit that current regulations prevent
philanthropy from living up to its stated goal of redistributing wealth. The article will conclude
by outlining the potential advantages and shortcomings of revising the minimum payout rate for

foundations and DAFes.

INTRODUCTION

The United States’ wealthiest citizens have
historically supported essential services
through philanthropy and charity. For the
last century, the federal government has
subsidized the wealthy’s charitable activity
with the expectation that this private fund-
ing will support public goods that the gov-
ernment would otherwise provide at an im-
plicit higher public cost.! Despite a recent
uptick in charitable giving, research sug-
gests that the use of modern philanthropic
vehicles, such as philanthropic foundations
and DAFs, has hampered the effective and
efficient redistribution of wealth.

Meanwhile, over 34 million Americans
experienced poverty in 2019, and the
joint impact of the pandemic and reces-
sion were expected to have pushed five to
12 million more Americans into poverty

in 2020.> One-third of nonprofit organi-
zations were not expected to survive this
recession, threatening the delivery of es-
sential human services.) As Americans face
unemployment, hunger, and homelessness,
and as nonprofits are increasingly asked to
do more with less, the federal government
should call philanthropic resources to action
by increasing minimum payout rates for
foundations and DAFs, requiring that those
funds be allocated to grant making.

Revising the minimum payout rules for
foundations and DAFs could inject more
than $200 billion into the economy over
the next three years, at no cost to the fed-
eral government.* This could prevent mil-
lions of people from falling into poverty.
The federal government must hold philan-
thropy accountable for its stated goal of
serving the public and require this form of
charitable stimulus.
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I. THE BIRTH OF THE PHILANTHROPIC
SECTOR

The Birth of Modern Philanthropy

Before exploring the relationship between
philanthropy, tax law, and economic in-
equality, it is first important to understand
the inextricable developments of the fed-
eral income tax and the philanthropic sec-
tor. Because both the income tax and the
philanthropic sector evolved in response to
wealth inequality, charting their intercon-
nected history informs our understanding
of how to disentangle the two.

In 1913, the same year that Congress ini-
tiated the first modern income tax, John
D. Rockefeller succeeded in chartering
the largest U.S. foundation of the time.
Both the income tax and the introduction
of the modern foundation were respons-
es to the intense wealth inequality of the
era. The income tax was less of a “reve-

in-

At the same time, Gilded Age tycoons,
such as Rockefeller and Andrew Carnegie,
made moves to establish new philanthropic
entities, which would later become exam-
ples of the modern foundation. As leaders
in the philanthropic sector, they posited
they could lift up the poor by spending
their money on public works and the pub-
lic good.® This, they believed, would offset
the negative externalities caused by their
own companies.

Toward the tail end of World War I, Con-
gress expanded the tax base for the income
tax with the passage of the War Revenue
Act of 1917. The same bill introduced the
first tax incentive for charitable giving: an
income tax exemption for charitable gifts
up to 15 percent of the taxpayer’s taxable
net income.” According to an analysis of
primary documents of the time, Americans
feared that charitable giving could not be
sustained under the new pressures of an
income tax and the war effort.” If chari-

ties could not survive

nue-generating”
novation (throughout
the Gilded Age, the
U.S. generated most
of its revenue from
tariffs and excise tax-
es) as it was a response
to the social and eco-
nomic inequalities of
the 1880s and 1890s.6
The evolution of the

"If charities could not survive of
the war, proponents of the
deduction posited, then a
budget-strapped federal
government would be
burdened with funding the
social safety net services
otherwise provided by charity"

the war, proponents
the
posited, then a bud-

deduction

get-strapped  federal
government would be
burdened with fund-
ing the social safety
net services otherwise
provided by charity.

2The loss of tax reve-

Democratic Party,

along with the monopolistic byproducts
of the Industrial Revolution, fueled a so-
cial movement in favor of more econom-
ic justice.” The income tax was therefore
primarily an opportunity to redistribute the

tax burden to the wealthy.*

nue from the charita-
ble deduction was seen as a minor expense
in comparison, and thus, the charitable de-
duction became a key feature of both U.S.
tax law and the U.S. social safety net.
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Nevertheless, many in government feared
the plutocratic possibilities of the char-
itable tax deduction. The authors of the
Commission on Industrial Relations report
wrote in 1916:

funds. In response, “charitable” giving by
the wealthy dropped by 30 percent.”

However, the 1969 tax reforms also in-
troduced new incentives for donors who

The domination by the
men in whose hands the
final control of a large
part of American indus-
try rests is not limited to
their employees, but is
being rapidly extended

to control the education

"With few rules and
regulations governing the
sector, wealthy Americans
found few disincentives to

commit fraud and abuse the
system.”

pooled resources into
a “common fund.”®
These common funds
had a more favor-

able

(so percent of gross

deduction rate
annual income at the
time) and did not have
a minimum payout

and ‘social service’ of the

Nation. This control is being extended large-
ly through the creation of enormous privately
managed funds for indefinite purposes, herein-
after designated “foundations” . .

As the income tax and the top marginal
tax rates increased, the wealthiest Ameri-
cans were further in-

rate. Many would later
point to this provision as the initial incen-
tive to establish the modern DAF.®

Il. PHILANTHROPY TODAY

Since 1969, the tax laws governing founda-
tions and DAFs have remained largely un-

changed.>® The federal

centivized to dodge
taxation.* According
to an article prepared
by Gabrielle Fack
and Camille Lamdais,
charitable trusts and

foundations became a

"In 2019, the United States
was home to over 80,000
foundations, with total
capitalization reaching over
$1 trillion."

government continues
to allow Americans to
deduct donations to
foundations and DAFs
from their taxes on
the assumption that
charitable activity may

“highly practical vehi-
cle for tax sheltering.™
With few rules and regulations governing
the sector, wealthy Americans found few
disincentives to commit fraud and abuse
the system.'®

Finally, in 1969, Congress passed tax re-
forms to better regulate foundations and
prevent “self-dealing” (e.g., using founda-
tion funds to pay family members). The law
also established a minimum payout rate of
four percent, intended to ensure that phil-
anthropic foundations were distributing

create even greater so-
cial value than what
the state could provide.* However, in the
same 4o-year period, wealth inequality has
expanded, and the philanthropic sector has
boomed.>* In order to hold philanthropy
accountable for its intended goal of wealth
redistribution, it is important to reexamine
how tax laws could do more to encourage
giving from DAFs and foundations.

Tax incentives have successfully stimu-
lated and also institutionalized philanthro-
py, as evidenced by the enormity of the
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philanthropic sector. Total charitable giv-
ing amounted to 449.64 billion in 2019,
with an estimated 309.66 billion coming
from individuals and roughly 75.69 billion
from foundations.> The percent of chari-
table dollars going to foundations nearly
tripled from 1978 to 2011.> In 2019, the
United States was home to over 80,000
foundations, with total capitalization
reaching over $1 trillion.>

The financialization of the philanthropic
sector has resulted in the explosion of foun-
dations and DAFs, charitable investment
accounts overseen by

contributions cost the government $50 bil-
lion lost tax revenue.*

Current rules and regulations create a time
asymmetry between when donors receive
a tax break and when funds enter the mar-
ket. Private foundations, for example, are
required to pay out just 5 percent of their
assets each year. This can include travel
expenses, consulting fees, and professional
fees, but does not necessarily need to include
any charitable grants.* There is no annual
distribution requirement for DAFs.» This
time asymmetry may be especially advan-

tageous for taxpayers

fund managers like
Fidelity and Schwab
Charitable. These f-
nancial intermediaries
intercept  donations
that might have oth-

erwise gone directly to

"Current rules and regulations
create a time asymmetry
between when donors receive
a tax break and when funds
enter the market."

who want to deduct
large sums from their
AGI, but who do not
necessarily have phil-
anthropic motivations
or a charitable strat-

egy. This

prevents

charity, acting more or
less as a philanthrop-
ic savings account. However, DAFs espe-
cially have been aggressively marketed by
for-profit Wall Street firms (e.g., Goldman
Sachs) as a tax avoidance tool.¢ In 2017,
six of the top 10 recipients of charitable
contributions were DAFs.>” There is no le-
gal incentive to move money from a DAF
to charity; as a result, assets can remain in
DAFs for perpetuity.*

Private family foundations and DAFs are
heavily subsidized by the government. For
example, those who contribute to “certain
private foundations . . .” receive an income
tax deduction of up to 30 percent of their
adjusted gross income (AGI).* Individuals
who contribute to DAFs can deduct up to
60 percent of their annual AGI (sometimes
even 100 percent with qualified contribu-
tions).* In 2016, subsidies for charitable

funds from entering
the public domain, ei-
ther through taxes or charity.

Advocates for institutionalizing philanthro-
py via DAFs and private foundations argue
that these giving vehicles allow donors to
make long-term, strategic decisions about
their giving.3* Donors are incentivized to ef-
fectively create a charitable savings account
that they can deploy when they believe the
time is right. However, evidence suggests
that giving recedes during times of crisis
when Americans could arguably benefit the
most from charitable services. For instance,
during the 2008 recession, charitable giving
dropped by seven percent. This trend is es-
pecially relevant to foundations and DAFs,
many of which hold investment assets. In
2009, at the peak of the Great Recession,
4s.2 percent of foundations decreased their
charitable giving.*
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I1l. REVISING MINIMUM PAYOUT
RATES FOR PRIVATE FOUNDATIONS
AND DAFS

In order to inject additional philanthropic
funds into society, Congress should revise
the minimum pay-

could inject 200 billion into the economy
over the next three years.*

Revising the minimum payouts for pri-
vate foundations and DAPFs would result
in minimal costs to the federal government

but could substantially

outs for private foun-
and DAFs.
Congress should re-
that

dations
quire founda-
tions annually allo-
cate at least 10 percent
of their assets to grant
making (compared to
the current 5 percent
minimum

"..a 2020 Institute for Policy
Studies report found that a
10 percent minimum payout
for foundations and DAFs
could inject 200 billion into the
economy over the next three
years.!

increase societal ben-
efits. First, this policy
would reduce the ex-
isting time asymmetry
between when donors
receive a tax break
and when nonprofits
receive funds, there-
by reducing societal

payout
rate, which is not re-
quired to go to grant making and can in-
clude travel expenses, board meetings, and
financial management fees).” By removing
foundation overhead as an allowable pay-
out expense, Congress would reduce in-
centives for excessive internal spending on
travel, administrative costs, or board sala-
ries.® Congress could also introduce a 10
percent annual payout for DAFs.

Revising the minimum payout rates for
private foundations and DAFs would effec-
tively increase funding to charity. A 2003
Harvard Business Review (HBR) study of
the 200,000 largest nonprofits found that
increasing foundation

costs.  Additionally,

the 2003 HBR study
found that withholding expenditures di-
minishes the value of future payouts by as
much as 50 percent.# This is because with-
holding funds requires additional admin-
istrative costs for philanthropies as well as
additional societal costs from delaying the
distribution of social benefits.** Requiring
that higher minimum payouts go toward
grant making would reduce this loss.

IV. LIMITATIONS AND CONCLUSIONS

It is worth acknowledging that revising
minimum payout rates does not fully ad-
dress many of the potential shortcomings

of philanthropy it-

payout rates to seven
percent could deliver
an additional 30 billion
in social service bene-
fits. More recently,
a 2020 Institute for
Policy Studies report
found that a 1o percent
minimum payout for
foundations and DAFs

"Although revising the
minimum payout rates might
encourage more grant making
activity, such a policy also
serves to further legitimize
the institution of modern
philanthropy."

self. Foundations and
DAFs, for example,
inherently create a
delay between when
a donation is techni-
cally made and when
grantees receive fund-
ing. Although revising
the minimum payout
rates might encourage
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more grant making activity, such a policy
also serves to further legitimize the institu-
tion of modern philanthropy.

Other policy alternatives could disincen-
tivize the use of philanthropic giving vehi-
cles altogether. Lowering the cap of annual
AGI deductions for gifts to foundations and
DAFs, for example, would likely discourage
giving through these popular philanthrop-

ic vehicles. A wealth tax could also deflate

ENDNOTES

1. Nicolas J. Duquette. “Founders’ Fortunes and Philanthropy: A
History of the U.S. Charitable-Contribution Deduction.” Business
History Review 93, no. 3, Autumn 2019: 553-84. https:/doi.
0rg/10.1017/S0007680519000710.

2. United States Census Bureau. “Income, Poverty and Health
Insurance Coverage in the United States: 2019." news release no.
CB20-145, September 15, 2020. https:/www.census.gov/newsroom/
press-releases/2020/income-poverty.html; Dylan Matthews. “Joe
Biden is Taking Office amid a Poverty Crisis.” Vox, December 3,
2020. https:/www.vox.com/future-perfect/21582005/joe-biden-
poverty-covid

3. Robert McCartney. “Nonprofits in Trouble: One-Third of
Organizations May Not Survive Pandemic, Recession.” Washington
Post, August 3, 2020. https:/www.washingtonpost.com/local/
non-profits-coronavirus-fail/2020/08/02/ef486414-d371-11ea-9038-
afo89bé3ac21_story.html.

4. Chuck Collins and Helen Flannery. “Gilded Giving 2020: How
Wealth Inequality Distorts Philanthropy and Imperils Democracy.”
Inequality, July 28, 2020. https:/inequality.org/great-divide/gilded-
giving-2020/.

5. Duquette, “Founders’ Fortunes and Philanthropy,” 553-84.

6. Duquette, 553-84; Emmanuel Saez and Gabriel Zucman. The
Triumph of Injustice: How the Rich Dodge Taxes and How to Make
Them Pay. New York: W.W. Norton & Company, 2019: 32-33.

7. Saez and Zucman, The Triumph of Injustice, 33-34.
8. Duquette, “Founders’ Fortunes and Philanthropy,” 553-84.

9. Joanne Barkan. “Plutocrats at Work: How Big Philanthropy
Undermines Democracy.” Social Research 80, no.2, 2013: 635-52.
https:/www.jstor.org/stable/24385621.

10. Roy G. Blakey. “The War Revenue Act of 1917.” The American
Economic Review 7, no. 4, December 1917: 791-815. http:/www.jstor.
org/stable/1809436.

11. Joseph J. Thorndike. “Making the World Safe for Philanthropy:
The Wartime Origins and Peacetime Development of the Tax
Deduction for Charitable Giving." Tax Policy and Charities: Urban
Institute Center, April 2013. https:/www.urban.org/sites/default/
files/publication/23586/412812-Making-the-World-Safe-for-
Philanthropy-The-Wartime-Origins-and-Peacetime-Development-
of-the-Tax-Deduction-for-Charitable-Giving.PDF.

12. Thorndike, “Making the World Safe for Philanthropy.”

13. Ibid.

14. Saez and Zucman, The Triumph of Injustice, 49.

15. Gabrielle Fack and Camille Landais, eds. “Charitable Giving
and Tax Policy: A Historical and Comparative Perspective.” Paper
presented at CEPR Conference, Paris School of Economics,

May 2012. http:/econ.Ise.ac.uk/staff/clandais/cgi-bin/Articles/
full_volume.pdf.

16. Fack and Landias, eds., “Charitable Giving and Tax Policy.”

billionaire philanthropy by targeting the

United States’ wealthiest citizens.

However, given the urgency of the con-
current economic and health crises, re-
vising the minimum payout rate could
quickly improve how philanthropy serves
the public. Given the urgent need, revising
minimum payout rates would be an easy
first step in reforming philanthropy to be
more accountable for the people.

17. Saez and Zucman, The Triumph of Injustice, 51.

18. Council on Foundations. “Donor Advised Fund Timeline.” Council
on Foundations accessed July 5, 2021, https:/www.cof.org/sites/
default/files/documents/files/DAF-timeline.pdf

19. Martin K. Worthy. “The Tax Reform Act of 1969: Consequences
for Private Foundations.” Law and Contemporary Problems 39, no. 4,
1975: 232-54. https://doi.org/10.2307/1191172.

20. Zoey R. Orol. "The Failures and the Future of Private Foundation
Governance." ACTEC LJ 46, 2020: 185.

21. Rob Reich. Just Giving: Why Philanthropy is Failing Democracy
and How It Can Do Better. New York: Princeton University Press,
2018: 119.

22. Kevin Laskowski, “Philanthropy and Inequality: What's the
Relationship?” National Committee for Responsive Philanthropy,
2011-12. https:/www.ncrp.org/publication/philanthropy-inequality-
whats-relationship

23. Indiana University Lilly Family School of Philanthropy. “Giving
USA 2020: The Annual Report on Philanthropy for the Year 2019.” A
publication of Giving USA Foundation, 2020. https:/givingusa.org/
giving-usa-2020-charitable-giving-showed-solid-growth-climbing-
t0-449-64-billion-in-2019-one-of-the-highest-years-for-giving-on-
record/

24. Kevin Laskowski. “Philanthropy and Inequality: What’s the
Relationship?” National Committee for Responsive Philanthropy,
2011-12. https:/www.ncrp.org/publication/philanthropy-inequality-
whats-relationship.

25. Danial N. Belin. “Charitable Foundations: The Essential Guide

to Giving and Compliance.” Council on Foundations, June 29, 2015.
https:/www.cof.org/blogs/re-philanthropy/2015-06-29/charitable-
foundations-essential-guide-giving-and-compliance; Maria Di
Mento. “Foundation Assets Top $1 Trillion, but Signs Point to Slump.”
The Chronicle of Philanthropy, August 19, 2019. https:/www.
philanthropy.com/article/foundation-assets-top-1-trillion-but-signs-
point-to-slump/.

26. Chuck Collins. “The Perils of Billionaire Philanthropy.” The Nation,
September 11, 2019. https:/www.thenation.com/article/archive/
philanthropy-charity-inequality-taxes/

27. Reich, Just Giving, 199.

28. Associated Press. "Senate Bill would Change Rules for Donor-
Advised Funds and Aim to Speed Donations to Charities." Associated
Press, July 20, 2021. https:/www.marketwatch.com/story/senate-
bill-would-change-rules-for-donor-advised-funds-and-aim-to-speed-
donations-to-charities-01626805458

29. Internal Revenue Service. “Charitable Contribution Deductions.”
Accessed November 11, 2020. https:/www.irs.gov/charities-non-
profits/charitable-organizations/charitable-contribution-deductions.

30. Internal Revenue Service, “Charitable Contribution Deductions.”
31. Reich, Just Giving, 9

32. Association of Baltimore Area Grantmakers and the

Council on Foundations. “The Five Percent Minimum Payout.”

Association of Baltimore Area Grantmakers and the Council on
Foundations, September 2018, https:/www.ncfp.org/wp-content/

51



Increasing the Minimum Payout Rate for Foundations and Donor-Advised Funds

uploads/2018/09/The-Five-Percent-Minimum-Payout-Requirement-
COF-2000-the-five-percent-minimum-payout-requirement.pdf

33. National Center for Family Philanthropy. "What Are the
Important Limitations and Restrictions on Using A Donor-Advised
Fund?" National Center for Family Philanthropy, Accessed October
23, 2021. https:/www.ncfp.org/knowledge/are-there-any-
important-limitations-to-using-a-donor-advised-fund/

34. Laila Heid. “Reforming Philanthropy.” Berkeley Public Policy: The
Goldman School, April 14, 2021. https:/gspp.berkeley.edu/faculty-
and-impact/news/recent-news/reforming-philanthropy.

35. Rob Reich and Christopher Wimer. “Charitable Giving and

the Great Recession.” The Stanford Center on Poverty and
Inequality, 2012. https:/inequality.stanford.edu/sites/default/files/
CharitableGiving_fact_sheet.pdf.

36. Nathan Dietz, Brian McKeever, Ellen Steele, and Eugene
Steuerle. “Foundation Grantmaking Over the Economic Cycle
Urban Institute, March 2015. https:/www.urban.org/sites/default/
files/publication/43691/2000139-Foundation-Grantmaking-over-
the-Economic-Cycle.pdf.

37. Association of Baltimore Area Grantmakers and the Council on
Foundations, “The Five Percent Minimum Payout.”

38. Ibid.

39. Bill Bradley, Paul Jansen, and Les Silverman. “The Nonprofit
Sector’s $100 Billion Opportunity.” Harvard Business Review, May
2003. https:/hbr.org/2003/05/the-nonprofit-sectors-100-billion-
opportunity

40. Chuck Collins, and Helen Flannery. “The Case for an Emergency
Charity Stimulus.” Inequality, May 11, 2020. https:/inequality.org/
wp-content/uploads/2020/05/Brief-CharityStimulus-Revision-
May12-FINAL.pdf

41. Bradley, Jansen, and Silverman, “The Nonprofit Sector’s $100
Billion Opportunity.”

42. |bid.

52



g

W INTERVIEW: DR. HENRY |
B4 BRADY, FORMER DEAN |
L' OF GOLDMAN SCHOOL
& OF PUBLIC POLICY




INTERVIEW: DR. HENRY BRADY,
FORMER DEAN OF GOLDMAN
SCHOOL OF PUBLIC POLICY

Edited by: Charlotte Aaron and Ella Geismar

Dr. Henry Brady completed his twelve-year tenure as dean of the Goldman School of Public
Policy (GSPP), July 2021. Students at the Berkeley Public Policy Journal had a chance to sit
down with him in June to discuss and reflect upon his time at Goldman, the state of public policy

education, and the future for both the school and his own work.

The contents of this interview have been edited for clarity and brevity.

BPP]J: Thanks so much for sitting down
with us today. What were your goals for
GSPP when you first became dean, and
to what extent were you successful in
meeting these goals?

When I became dean of GSPP, I thought
we were too small; I thought we were
too old as a faculty, and I thought that we
lacked diversity. We

[We] had a situation where half the faculty
[was] over age 60. It was clear that many of
them would retire in the next 10 or 15 years,
and when that happened, a lot of illustrious
people would be gone. We had to fgure
out ways to rejuvenate ourselves. The truth
is, the school had a long history of feeling
pretty good about itself. Personally, I think
maybe too good about itself — it still had a

very high ranking and

didn't have but one
woman on the facul-
ty, which was really
an embarrassment of
major  proportions.
We needed to be-
come more diverse,
and so I set goals to

"When | became dean of
GSPP, | thought we were too
small; | thought we were too
old as afaculty, and I thought

that we lacked diversity."

status, but we need-
ed to really change in
fundamental ways. It
was thrilling to work
with the faculty and
to move a fairly se-
cure and self-satished
[faculty] to an under-

try to change that,

and I think we did manage to do it. I also
wanted to figure out a financial model
for the school that would work. I literally
worried when I first became dean that the
school wouldn't survive.

standing that we had
to change, and we've done that.

We made sure that we continued to try to
diversify the faculty. It was easier to do that
with the lecturers and adjuncts. Part of the
reason is the ladder-rank faculty turn over
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really slowly, and we have only a few op-
portunities to make changes, but neverthe-
less, we have become more diverse, and I
think now we have a faculty that is at least
moving in the right direction.

The other thing is students. If you look at
[our] diversity statistics, we’re more diverse
than the Ford School at Michigan, the
Kennedy School at Harvard, the [School of
International Public Affairs at Columbia],
and the Harris School at Chicago. Those
are our major competitors, and we are sig-
nificantly more diverse than they are. My
goal has been to make GSPP as diverse as
the state of California. I think we can. It's
not going to be on my watch. David, I'm
sure, will move us in that direction, but I
think we've gotten very close to it, and I'm

really proud of that.

I wanted to make us a place that thought
more about inequality, since that's been
my lifetime work, writing on and think-
ing about inequality,

Given climate change and everything else,
it's hard to believe that we're going to get
better, but I'm with Martin Luther King Jr.
[in thinking] that the arc of change tends
toward justice. There are so many horrific
examples of backsliding in history, but if
you're going to be a public policy student,
you've got to have [the] goal to make the
world a better place. That's what I love
about the GSSP. I think it's about trying
to do that.

You also have to believe in evidence. One
of the things that worries me is [when]
people who have ideological positions
think they know the answer, and they ha-
ven't looked at the evidence. We have to
be willing to entertain the possibility that
we're wrong.

This came to me forcefully in the ’9os,
when I was studying welfare reform. [ was
doing data analysis, trying to hgure out
what was working and what wasn't. I start-

ed thinking to myself,

especially in political
participation and pol-
itics. So I was very
heartened with the
Prospect
article,! [which] said
that the Goldman

American

"But if you're going to be a
public policy student, you've
got to have [the] goal to make
the world a better place!

“If I'm wrong, people
might suffer because
of my research. I bet-
ter get it right.” That's
what I hope the Gold-
man School is about —
to say it's inexcusable

School, the Institute

for Research on Labor and Employment,
and the Economics Department were the
center of 2 new movement to move eco-
nomics toward studying inequality. To
me, that was just utterly thrilling.

BPPJ: During orientation, in the fall of
2020, you said that, as policy students,
we have to believe in meliorism. Can
you elaborate on that in the context of
policy as a field of study and practice?

not to get it right.

I've been lucky because I had a chance to
end up leading a school that does make a
difference in the world. Institutions al-
low you to do things you could never do
alone. By being a part of GSPP, I am part
of an enterprise that mobilizes faculty,
staff, students, and alumni to really make
differences in the world. That's a level of
impact and influence that I certainly could
not have [had] alone, and that means that
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my efforts are multiplied in ways, they just
simply couldn't be otherwise.

BPPJ: What did you believe the purpose
and value of the study of public policy
were when you began your position as
dean in 2009? To what extent has your
conception of a public policy school
changed since then, if at all? Why?

To some extent, ['ve

BPP]J: Given that a lot of students feel
that the curriculum still relies heavily
on a very quantitative mode of poli-
cy analysis, can you elaborate on what
those curricular changes were?

[ don’t think it’s quantitative versus qual-
itative. I've edited and contributed to the
book Rethinking Social Inquiry: Diverse
Tools, Shared Standards, where we've ar-
gued that, that's just a

had a constant con-

cern about public
policy going back to
1978. [I thought] the
should deal
more with class and
with
systems. It worrie[d]

school
stratification

me that we [were] so

"Institutions allow you to do
things you could never do
alone. By being a part of GSPP,
| am part of an enterprise
that mobilizes faculty, staff,
students, and alumni to really
make differences in the world""

false distinction. Qual-
itative research can be
good, and it can be
bad. Quantitative re-
search can be good,
and it can be bad. The
real issue is, what are
you studying with
those techniques, and

fixated on economics,

Pareto optimality, efﬁciency. A constant
refrain from me has been that we need to
think more about approaches that go be-
yond just economics and statistics, as much
as I love those topics. I've been really happy
that curriculum reform has led us in those
directions. I wrote something two or three
years ago where I said [I was] worried that
schools of public policy [would] become
schools of market fail-

are you doing it care-
fully and thoughtfully? It's not like qualita-
tive research gives you insights that quan-
titative doesn't and vice versa. They both
give you insights.

[ personally believe that there should be a
lot more sociology in the curriculum, and
I don't know that we're quite there yet.
We've hired Angela Glover Blackwell as an

ure and that our ideal
will be the perfectly
functioning capi-
talist system. That’s
about how to make
the economy more
efficient, but it's not a

way to make it more

"To get questions of justice, you
have to look at the question of
who gets what in a society. We
have to have a curriculum that
teaches our students about
those things."

adjunct faculty mem-
ber to teach a course
on equity. I think
there's more con-
cern with those issues
compared to [when 1
started]. A quarter of
our courses NOw are

on inequality. I don't

just. To get questions

of justice, you have to look at the question
of who gets what in a society. We have to
have a curriculum that teaches our students
about those things.

think we can argue
that we want 100 percent of our courses on
inequality. There [are] other issues like cli-
mate change, national security. [But] I do
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think we want every course to be aware of
how race and inequality affect [each] arena.

BPPJ: Over the last few decades, “poli-
cy” seems to have taken a more promi-
nent role in the messaging and rhetoric
of social and political movements, rath-
er than a purely analytical undertaking,
Do you agree with this observation?
And to what extent has this shift affect-
ed the actual process of policymaking,
politics, and coalition building?

Most of my career was as a political scien-
tist, so I have a predilection to believe po-
litical science is really important, but now
I think it's more important than I even
imagined. We have to understand the poli-
tics of situations, but beyond that, we have
to understand the nature of stratification
systems, which is really more sociology
than anything else. At
the same time, I don't

There's a need to tell students that we care
about social justice and to attract students
who care about that. We've got to think
about how to make a society that's fair and
just and caring, and I'd like to think the
school has that ethos. I wish I'd done better
with the students. I feel that there is a sense
among students that we don't care enough.
Yet, that's our goal. I mean, I increased stu-
dent aid by 13 percent a year for five years.
That was a real reach. That was real work.
It means that we've got the diversity sta-
tistics we've got. In concrete ways, I think
we’ve tried.

BPPJ: There was, and continues to be, a
push to increase diversity and inclusion
at GSPP among students, faculty, and
administrators. Despite the measurable
success of these efforts, such as those
you’ve already cited, many within the

community still feel

that the administra-

want [GSPP] to be-
come a school that’s
taking an ideological
perspective and just
saying, “We
the answers because

know

"|'wish I'd done better with the
students. | feel that there is a
sense among students that we
don't care enough.”

tion has a long way
to go in order to be
a fully inclusive and
equitable communi-
ty for its marginal-
ized students, staff,

we're  progressives,

and progressives

think XYZ.” Our job is to sometimes lean
against the progressives and say, “Have you
really thought that through? Are you sure
that's a good idea?” That's why we put such
an emphasis on quantitative methods, ana-
lytical methods, to actually try to analyze

whether things will work or not.

BPPJ: How has this emphasis on poli-
tics changed the student body of policy
schools like Goldman?

and faculty. What is

your assessment of
the current state of diversity and inclu-
sion within GSPP, and what progress do
you hope to see in the coming years?

I don't think most students have a clue about
the statistics that I put forth. I'll be blunt
about it. I wish they'd look at those statis-
tics and understand what we’ve achieved
because those were hard to achieve and
hard won. I wish they would look at the
comparisons with Ford, Kennedy, SIPA,
and Harris. We are way ahead of them in
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terms of the diversity of our students and

faculty.

I wish people would reflect a little bit
about what we have accomplished and not
just presume that because it's not perfect,
there weren’t good intentions. You don’t
get diversity statistics like we have by just
sitting back and saying, “Let's let the good
It’s a lot of hard work. That's
something I've been

times roll.”

BPPJ: What are the broader obstacles
that a school like Goldman faces when
trying to have a curriculum, faculty,
and student body that is really reflective
of not only policymakers but stakehold-
ers and the people affected by these pol-

icies?

When I became dean, | wanted to attract
a lot more women to our faculty. I went,

and asked

solicited,

doing for a decade.
That's the only way
it happens, and I'm
proud of those statis-
tics. 1 think our stu-
dents should be proud

of what we've accom-

"You don't get diversity
statistics like we have by just
sitting back and saying, “Let's

let the good times roll."

for names. In the eco-
nomics  profession,
only 0.6 percent of
PhD students are Af-
rican American wom-
en. That tells you that

there might be one or

plished;  [although]

there’s more to be done.

People come to a place; they don't know
the history; they don't look at other places,
and they have an absolute standard of what
they think is correct. They use that absolute
standard, and that may be right in terms of
pushing for change, but it's not necessarily
fair in terms of what's

two people in a giv-
en year who are available and on the job
market who are African American women.
Some of them aren’t going to be interested
in being at a public policy school. Then so
schools are competing for those remaining

people. It's really hard.

There's also the problem that we're a mas-
ter’s program, and we

been  accomplished.
That's not to say we
are where we want to
be. I've said I'd like to
see a student body as
diverse as the state of
California. I'd like to
see a school in which

everybody feels in-

"Teaching is important. It's the
way you multiply your impact
on the world. We have faculty
members who, by and large,
think that teaching master’s
students is a worthwhile
activity.

take teaching very
seriously.  General-
ly, faculty are judged
mostly on their re-
search. They've got
an incentive to min-
imize their teaching
and maximize their

research because that's

cluded.

I'm hoping that David, our new dean —
who's a wonderful person and tremendous
choice — will find an opportunity to really
put things together, and pick up the pieces
after COVID [and] Trump.

what they get tenure
from. Master’s students are demanding —
they're hard to teach. Undergraduates idol-
ize us. PhD students want to be like us. I'll
let you come up with your own conclusion
about what you want to be. So it's hard to
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get a group of really first-rate academics to

be willing to be in a public policy school.

This faculty is the best faculty, pound for
pound, of any faculty in the country by
far. We have 10 members in the American
Academy of Arts and Sciences, three Carn-
egie Award winners in the last five years...
It just goes on and on. Yet, they really care
about teaching. Teaching is important. It's
the way you multiply your impact on the
world. We have faculty members who, by
and large, think that teaching master’s stu-
dents is a worthwhile activity.

BPPJ: What have you gained from your
time as dean at GSPP?

What an honor. I mean, how lucky can
you be? As a kid, I never imagined grad-
uating from college. My mother went to
one year of college,

A GSPP education isn't an inoculation
against doing bad, but I'd like to think that
it makes it more likely that you will do good
. You've learned what works and what
doesn't work, and you're more willing to
ask questions and not just accept what seems
to be popular or easy.

BPP]J: And what’s next for you?

I've got a bunch of books that have been on
the back burner. I'm trying to finish a book
on the collapse of the Soviet Union. I've also
got an article in Daedalus, the journal of the
American Academy of Arts and Sciences,
that's about the declining trust in institu-
tions, something I'm really worried about
these days. That partly comes from my role
as a dean — I really think institutions can
increase what you can do in the world, and
I think the knee-jerk attitude of many on

the left and the right

and my father didn't
go to college, so I'm
first-generation. It
never occurred to me
that I would end up as
a dean at the greatest
university on earth.

"A GSPP educationisn't an
inoculation against doing
bad, but I'd like to think that it
makes it more likely that you
will do good"

to reject institutions
on the grounds that
they're inherently bad
is a mistake. Power
can be misused, but
it also can be used for
good. Power isn't a

I love the school; I

love what we've accomplished, and I love
what we do. I love the fact that the students
are animated and motivated to think about
social justice and are trying to change the
world. I must admit, I'm especially happy
when they also want to get the evidence
to do it in a way that will really work and
be successful. I get distressed when I see
students who don't see the virtue in that. I
worry that they're going to make mistakes,
thinking they're doing the right thing, and
end up doing not such good things.

dirty word. Power is
something that allows
you to do good things — as long as you
recognize the dangers of the misuse of that
power. I want to make sure that we have
proper understanding and respect for the
institutions that can help change society and
make it better.

I'm also working on a project called Cal
1002, which is about the future of California.

BPPJ: As you prepare to pass on the ba-
ton of deanship, what words of advice
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would you give to Dr. Wilson as he pre-
pares to take on his new role?

One thing I believe

I think of us as an oasis, as a place that can
help shape a future that's going to be based
upon truth, evidence, and justice. So my

advice is just to take

strongly is when you
hire a leader, you
hire the person based
upon their character,
not their vision. What
you need is somebody
with character who
can work with others

as you recognize the dangers
of the misuse of that power!

it, nurture it, make it
better. And he will.

"Power isn't a dirty word.
Power is something that allows
you to do good things — as long

BPPJ: Thank you.

Thank you for giv-
ing me this chance
to talk about some of

and make them the

best they can be. You want to have goals
and ideas, but the most important thing
is to have that wonderful character — and
David has that in a tremendous abundance.

In terms of advice: please take this pre-
cious place, and make

these things because
they matter a lot to me. I hope people will
understand that institutions are inherently
imperfect, and that people are imperfect,
for that matter. Have a little bit of faith and
a little bit of willingness to let those institu-
tions have space to do the things they need

to do. There [are] a

sure that you love and
care for it, and make
it even better. Recog-
nize how important it
is to the people who
are part of it and how
important it is that it
be successful, espe-
cially in this era when

"There [are] a lot of institutions
people will encounter in life, and
| really don't think they're going
to find many institutions that
are more caring and concerned
about making the world a better
place than this [one]!"

lot of institutions peo-
ple will encounter in
life, and I really don't
think they're going to
find many institutions
that are more caring
and concerned about
making the world a
better place than this

democracy is dissolv-
ing, when lies trump
the truth, and when evidence is ignored.

ENDNOTES

1. Harold Meyerson. “The Berkeley Scholar.” The American Prospect,
March 25, 2021. www.prospect.org/economy/berkeley-school-
economics

2. www.california100.org

[one]. GSPP is not
one of the bad guys. |
really think we're the good guys.
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