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EDITORS’ NOTE

2020 has been a bitter pill to swallow in more
ways than one. From a public policy perspec-
tive, it has been a critical year to the extent
that it may be remembered as the 21st centu-
ry’s turning point in world history. The year
began with the outbreak of the novel coro-
navirus, which not only shook the globe by
claiming over a million lives and crippling the
world economy, but also revealed the inade-
quacies that plague public healthcare and social
safety net systems in most major countries. As
the year progressed, the racist underpinnings of
the American police force and the governments
that fund it manifested in the ruthless killings
of Breonna Taylor, George Floyd, Rayshard
Brooks and other Black Americans. We recog-
nize that the ensuing protests across the country
and the racial reckoning these incidents have
ignited are highly crucial in subverting insti-
tutionalized racism in America. In the thick of
these, we were met with devastating wildfires in
California and several regions of Australia, ris-
ing tensions between the United States and Iran
that almost resulted in World War III, and an
underwhelming Democratic Primary that ex-
emplified the longstanding regressive outlook
of the Democratic National Committee. None-
theless, as the dreadful U.S. presidential election
looms closer, it may be seminal in determining
how the U.S. will respond to these intersecting
crises for years to come.

We are living through a period of world his-
tory when the dialogue around public policy is
making a beeline for the center-stage like never
before. It is in the spirit of this dialogue and the
promise of public policy to conquer the predic-
aments confronting the global community, that
we present the Fall 2020 issue of the Berkeley
Public Policy Journal. We are immensely grate-
ful to our talented and committed authors and
editors who worked towards this edition in the
midst of a disruptive pandemic. We are espe-
cially thankful to Professor Rucker Johnson,
who made time to interview with us despite his
busy schedule at a point when there were many
pressing policy issues that required his time and
expertise.

Our journal begins with Master of Public
Health student Sarah Han’s analysis on access
to parental healthcare coverage for immigrant
mothers in the U.S. — it explores the Health

Equity and Access under the Law (HEAL) Act
for Immigrant Women and Families as a poli-
cy option for expanding access to comprehen-
sive prenatal care to immigrant mothers. Next,
Goldman School MPP graduates Emnet Alme-
dom and Nandita Samath along with Master of
Information Management and Systems student
Joanne Ma examine the use of algorithm-based
risk assessments in the U.S. child welfare sys-
tem, particularly through the example of the
Allegheny Family Screening Tool (AFST).
MPP graduate Sofia Jordan writes about data
sharing in the healthcare industry and propos-
es a new, inter-agency regulatory model to-
wards safeguarding fundamental patient rights.
Then, MPP graduate Kelly Armijo suggests an
innovative way to map social climate vulner-
ability in California by combining social and
climate vulnerability indices. MPP graduate
Irene Farnsworth and Master of Development
Practice graduate Natasha Mehta emphasize
best practices in community-based climate re-
siliency programs and identify opportunities
for the California labor movement for building
climate resilience. Next, MPP graduate Edwin
Sun explores alternative models of governance
for surplus agency land in California and argues
that a centralized regime of land regulation is
more effective in overturning exclusionary
housing policies than local governments. MPP
student Elena Rein analyzes San Francisco Uni-
fied School District (SFUSD) student assign-
ment policy changes since the 1980s and shifts
in school demographics since 1993. She asserts
that SFUSD should reinstitute the use of race
in student assignment policies by borrowing
a tried and tested strategy from a neighboring
district. Finally, BPPJ editors Liliane Nienstadt,
Daniel Morales Campos, and Reyna McKinnon
interview Goldman School Professor Ruck-
er Johnson on his latest book Children of the
Dream: Why School Integration Works and prom-
ising strategies to break the cycle of poverty for
marginalized youth in the U.S.

As we publish this edition at a time of grief, fury,
and solidarity, we hope that these analyses will
help pave the way for identifying policy solu-

tions that are rooted in evidence and empathy.

— Reyna McKinnon & Sana Satpathy
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LEGAL VIOLENCE OVER
THE LIFE COURSE
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LEGAL VIOLENCE OVER THE

LIFE COURSE
ADDRESSING THE LACK OF PRENATAL HEALTHCARE
COVERAGE FOR IMMIGRANT MOTHERS

SARAH HAN

Edited by: Daniel Morales Campos & Reyna McKinnon

While legal, structural violence toward immigrant populations pervades throughout U.S. history,
the Trump Administration has caused unprecedented levels of harm to immigrants through its
racist public rhetoric and policy actions over the past four years. Now more than ever, it is vital to
examine how the rights of immigrant populations can be protected and their health can be pro-
moted. Access to prenatal care is a vital protective factor that has compounding impacts on health
for both parents and children. Using a Life Course Theory perspective, this article outlines how
barring both undocumented and legally present immigrant mothers and parents from comprehen-
sive prenatal care is an egregious form of legal violence. It also explores potential federal policy
options for expanding access to comprehensive prenatal care to both undocumented and legally
present immigrant mothers and parents. In particular, the Health Equity and Access under the

Law (HEAL) Act for Immigrant Women and Families presents a unique and innovative policy

strategy by redefining immigration law directly, rather than reforming healthcare.

LEGAL VIOLENCE AND LIFE COURSE
THEORY

Legal violence is defined as policies that le-
gitimize and give rise to practices that harm
both legal and undocumented immigrants
"physically, economically, psychologically,
or emotionally" and normalize these injus-
tices under the thin guise of protecting the
public.? Dr. Cecilia Menjivar and Dr. Leisy
Abrego coined the term in 2011 to describe
the way that “the current system separates
families, blocks access to dire social ser-
vices, and harms documented, undocu-
mented, and liminally legal Latina moth-
ers alike,” based on ethnographic studies
they conducted between 1998 and 2010
with Guatemalan, Mexican, and Salvador-

an immigrant mothers and their children.1
While legal violence against the immigrant
community has pervaded throughout U.S.
history, over the past four years, the Trump
Administration has caused unprecedented
levels of harm to immigrant communities
through its racist public rhetoric and policy
actions.

In September 2017, President Trump an-
nounced the phase-out of the Deferred
Action for Childhood Arrivals (DACA)
program, making undocumented youth
vulnerable to deportation and barring them
from obtaining work authorizations.>> In
April 2018, he enacted a “zero tolerance
policy” creating a crisis of separated and
detained migrant families and children.®”
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In August 2019, large-scale raids conduct-
ed by Immigration and Customs Enforce-
ment in several states upended entire com-
munities.’ In February of 2020, the Trump
administration implemented a rule change
that has forced people to choose between
accessing vital services — such as Section 8
housing assistance or SNAP, the Supple-
mental Nutrition Assistance Program — and

renewing their application for permanent
9

immigrant health® with compounding
effects over the life course.' Life Course
Theory posits that health in adulthood is
determined by health in pregnancy, early
childhood, and adolescence and emphasizes
the importance of how social, cultural, and
economic factors, in addition to biological
and genetic characteristics, can threaten or
promote one’s health.'*” Another central
tenet of Life Course Theory asserts that

residence or visas.
This amendment to
the “public charge’
policy has caused a
chilling effect, as im-
migrants forego ser-
vices for which they

are still eligible.” Most

. Life Course Theory examines
the way that these risk and
protective factors have
greater impacts during
specific critical periods in life
than in others.

underrepresented mi-
nority
like low-income im-

populations,

migrant women and
children, are partic-
ularly susceptible to
these risk and protec-

tive factors.'*7 Life

recently, the Trump
has

conspicuously left out any support for im-

administration

migrants and their families in navigating
the COVID-19 pandemic in the Corona-
virus Aid, Relief, and Economic Security
(CARES) Act,"" while qualifying citizens
each received a $1,200 advance in tax cred-
its, despite the facts that immigrant com-
munities contribute tax dollars and make
up much of the essential domestic, agricul-
tural, and food workforce'? and are there-
fore particularly vulnerable to the disease.
Further, health advocates are concerned
that undocumented immigrants would be
deterred from seeking healthcare because
of the chilling effect caused by Trump’s
restrictive “public charge” policy and a
fear of being reported to ICE.">"* This not
only risks their health and their lives, but
also obstructs opportunities to contain the
spread of COVID-19.

Each new policy attack by the Trump ad-
ministration creates a new public health
crisis as this legal violence directly impacts

Course Theory exam-
ines the way that these
risk and protective factors have greater im-
pacts during specific critical periods in life
— such as preconception, the prenatal and
postpartum periods, childhood, and adoles-
cence — than in others.'"” Simply put, the
health of a pregnant woman or a newborn
is more vulnerable and more consequential
than that of an adult in their 30s, 40s, or
sos. Life Course Theory also prompts dis-
cussion of intergenerational effects of risk
and protective factors: the way in which
access to wealth, education, social net-
works, and other resources can contribute
to better health in subsequent generations
within a family.!*"”

By identifying key risk and protective
factors, critical periods of life, and high-
ly vulnerable communities, Life Course
Theory helps us understand how to more
effectively and efhciently disrupt inequi-
ties in the health system. For low-income
immigrants living in the U.S., policies that
restrict access to essential health and social
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services, fair employment, education, and
legal recourse' make immigrants "vulner-
able to different forms of abuse.” These are
structural risk factors that define the social,
economic, cultural, and political landscape
they must navigate. In other words, this
legal violence perpetuates health inequities
by directly undermining the social deter-
minants of health for an entire class of peo-
ple,”” with women and children bearing
the greatest burden of risk and harm.

THE CASE FOR PRENATAL CARE

Through this public health lens, we can see
that one of the most egregious and harm-
ful forms of legal violence actually precedes
the Trump Administration by decades: the
denial of access to prenatal care for immi-
grants. Neither legally present immigrants
in their first five years of residing in the
U.S. nor undocumented immigrants can
access federally sponsored, non-emergency
healthcare.”® While the 2014 expansion of
the Affordable Care Act (ACA) of 2010 has
made slight improvements in immigrant
healthcare coverage' and several states have
opted to cover some income-eligible non-
citizen pregnant women,”»*! this coverage
still falls short. In states that have failed to
opt in to providing healthcare coverage to
immigrants, the only form of public health
care that immigrants are allowed to use is
Emergency Medicaid, which only covers
life-threatening events and obstetric ad-
missions.?>* Bstimates from North Caroli-
na and Oregon show that greater than 8o
percent of Emergency Medicaid claims are
obstetrics cases,? which provides compel-
ling evidence that there is great need for
comprehensive healthcare coverage among
pregnant noncitizen immigrant wom-
en. Policy barriers to immigrant health-
care coverage are also reinforced through

state—speciﬁc policies. For example, in 2010
after Arizona passed SB 1070, enabling
police to detain individuals who were not
able to prove their citizenship, research-
ers found a significant decrease in young
immigrant women and mothers accessing
basic social services for themselves and
their infants.>* As a result of these policies,
32 percent of the 6.3 million immigrant
women of reproductive age living in the
U.S. were uninsured in 2016, compared to
nine percent of their U.S. citizen counter-
parts.?> This inequity is even more striking
in low-income populations: 48 percent of
noncitizen immigrant women of repro-
ductive age in the U.S. were uninsured in
2016, compared to 16 percent of U.S. born
women (See Figure 1).%

According to the American College of
Obstetrics and Gynecology, prenatal care
can help ensure and promote the health
of both mothers and children by provid-
ing important counseling and resources,
screening for risk factors like alcohol or
drug use, hypertension, or diabetes, and
preventing complications such as pre-
eclampsia or hemorrhage, and negative
birth outcomes like preterm or low weight
births.?*- Comprehensive prenatal care is a
vital protective factor that reduces mater-
nal morbidity and mortality and improves
birth outcomes, with cascading health
benehits for the mother and the child across
their life course. By excluding noncitizen
immigrant women from access to this crit-
ical health service, the nation is essentially
putting an entire population of immigrant
mothers and their children at higher risk of
negative health outcomes.?

As they are denied access to prenatal care
and face a myriad of other sociostructural
barriers, low-income immigrant mothers
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All women aged 15-44

U.S. born women | 21%

:

Naturalized citizens | 19%

)

Noncitizens | 19%

!

Low-income women aged 15-44

U.S. born women |

Fﬂﬂ

Naturalized citizens |

-

Noncitizens

25%

68%

48%

28%

54%

54%

29%

Privately insured

Medicaid

B Uninsured

Figure 1. Women of reproductive age who are not citizens are much less likely to be
insured, especially those who are low-income (i.e., living under the federal poverty
level - $20,420 for a family of three in 2017). Data courtesy of the Guttmacher
Institute

experience higher rates of adverse maternal
health outcomes and riskier pregnancies
compared to U.S.-born mothers."” In a ret-
rospective cohort study of 5,961 singleton
births in Colorado, researchers found that
undocumented immigrant mothers expe-
rienced higher rates of anemia, were less
likely to gain enough weight, and were at
significantly higher risk of labor complica-
tions, such as excessive bleeding and fetal
distress, compared to their citizen counter-
parts.”

Furthermore, the increasingly toxic socio-
political climate rife with anti-immigrant
sentiment and discrimination is associat-
ed with increased stress and other nega-

tive health outcomes. Recently, research-
ers at the UC Berkeley School of Public
Health found that immigrant adolescents
in a long-term cohort study of Mexican
farmworker families in the Salinas Valley
region of California had elevated levels of
stress and anxiety, as well as sleep prob-
lems and blood pressure changes after the
2016 election.”® The impact of racialized
stressors has compounding implications on
immigrant maternal and child health. One
study measured changes in birth outcomes
in Postville, lowa before and after the larg-
est single-site federal immigration raid in
U.S. history took place in 2008. The study
found that infants born to Latina mothers
in Postville had a 24 percent greater risk
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of low birthweight after the raid than in-
fants born in the year before, highlighting
the implications of experiencing racialized
stressors on newborn children of immi-
grant mothers.”! While the effect of stress
that is specific to the experiences of immi-
grant women on maternal and child health
outcomes is less documented,?? there is a ro-

bust body of research

STATES ADOPT ICHIA AND CREATE
FUND TO COVER UNDOCUMENTED
IMMIGRANTS

Each state may follow the path that Wash-
ington, California, Oregon, Illinois,
Maine, New York, and the District of
Columbia have already taken: using state

funds to cover undoc-

exploring the strong
association  between
prenatal psychological
stress during pregnan-

cy and adverse repro-

By excluding noncitizen
immigrant women from
access to prenatal care, the
nation is essentially putting

umented  immigrant
women and adopting
the Legal Immigrant
Children’s Health Im-

provement Act (ICH-

ductive  outcomes.” an entire population of IA) option to expand
Experiencing dis- immigrant mothers and their coverage to legally
crimination, the threat children at higher risk of present  immigrant

of deportations and/
or the deportation of

negative health outcomes.

pregnant women and
children.?? Enacted in

family members, and a
constant inundation of harmful anti-immi-
grant rhetoric are likely serious risk factors,

especially for pregnant immigrant wom-
en.]5,30,32

FEDERAL POLICY OPTIONS FOR
EXPANDING COVERAGE TO
IMMIGRANT POPULATIONS

To redefine the fraught healthcare land-
scape that immigrants must navigate, pub-
lic health researchers, practitioners, and
advocates alike have identified that the
policies that cause this legal, structural vio-
lence must be directly addressed.">22 This
section outlines three ways that state and
federal policy can be leveraged to expand
prenatal health coverage to undocumented
and legal immigrants.

2009 as a part of the
Children’s Health Insurance Program Re-
authorization Act (CHIPRA), ICHIA gave
states the option to provide prenatal care
coverage with federal matching funds for
extending coverage to legally present im-
migrant children and pregnant women.** A
study published in Obstetrics and Gynecol-
ogy observed changes in immigrant wom-
en’s usage of prenatal care and its impact on
maternal health outcomes before and after
Oregon expanded prenatal care coverage
to both legally present and undocument-
ed immigrants between 2008 and 2013.22%
The study found that, after the expansion,
immigrant women were 32 percent more
likely to have a first trimester visit and 28
percent more likely to have received ad-
equate prenatal care visits.”® It also found
there were increased rates of diagnosis for
gestational diabetes and hypertension af-
ter the expansion,” indicating that these
risk factors were previously going undiag-
nosed. While these findings are promising,
adopting ICHIA would still only cover le-
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gally present immigrants. To meet the full
needs of all immigrants regardless of legal
status, states would also need to create a
separate fund to extend prenatal care cov-
erage to undocumented pregnant immi-
grants. In conservative states like Arizona
and Texas, enacting either of these policies
would require unlikely shifts in political
will in their respective legislatures, leaving
millions of pregnant immigrants in those
regions without coverage for prenatal care.

UNIVERSAL HEALTHCARE COVERAGE:
MEDICARE-FOR-ALL

Another strategy is to enact universal
healthcare coverage through a policy that is
popularly known as Medicare-for-All. The
strategy aims to simplify the U.S.’s complex
and inefhcient systems of private insurance,
public insurance, and healthcare providers
to equalize access for everyone. It is under-
girded by the moral principle that health-
care is a right. Currently two bills have
been introduced: Senate Bill 1129, spon-
sored by Senator Bernie Sanders (I-VT),*
and House Resolution 1384, sponsored by
Representative Pramila Jayalpal (D-WA).”
Both bills would essentially eliminate pri-
vate insurance and replace it with publicly
funded coverage by expanding Medicare
(which currently only covers American
citizens aged 65 and older and those with
disabilities) to cover all American citizens,
as well as legally present and undocument-
ed immigrants.?! Adopting a system of sin-
gle-payer coverage would provide mothers
access to prenatal, preconception, postpar-
tum, and all other necessary care regardless
of immigration status.

Supporters of Medicare-for-All point to
the success and higher quality healthcare

of similar programs in other nations, like

Canada, Taiwan, and South Korea, which
have lower administrative costs and greater
consumer satisfaction.*** However, while
several countries operate on some version
of single-payer healthcare, all but a few still
place restrictions on healthcare for undoc-
umented immigrants. Medicare-for-All’s
coverage of all residents, regardless of legal
status, would make the U.S. one of only a
handful of nations that allow immigrants
to access federally funded healthcare plans
— single-payer or not. Furthermore, Medi-
care-for-All would constitute a significant
reorganization of the U.S. healthcare sys-
tem and upend the private insurance mar-
ket. Despite recent polls showing that a
slim majority of respondents are in favor of
Medicare-for-All, the policy has been de-
nounced or criticized by both the Trump
Administration and several senators, in-
cluding Democratic senators running for
re-election in battleground states,” indi-
cating that it is unlikely that this policy will
become law in the current political and
economic context. While the fate of this
legislation is contingent upon the 2020
elections, several Democratic senators,
as well as Democratic presidential nomi-
nee and former vice president Joe Biden,
would not support a single-payer option.
These candidates disagree with the Medi-
care-for-All approach and are instead in
favor of passing legislation that lowers the
Medicare age and also provides a public
option, but does not eliminate the private
insurance market.

THE HEALTH EQUITY AND ACCESS
UNDER THE LAW (HEAL) ACT FOR
IMMIGRANT WOMEN AND FAMILIES

Finally, the third strategy is to actually tar-
get the policies that define immigrants’ sta-
tus in the U.S. Rather than tackling health-

8
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care policy to widen healthcare coverage,
this approach would reform the immigra-
tion policies that directly bar immigrants
from accessing federally funded health ser-
vices. In October 2019, Rep. Jayalpal also
introduced H.R. 4701, titled The Health
Equity and Access under the Law (HEAL)
Act for Immigrant Women and Families.*
The HEAL Act would 1) eliminate the ban
on enrollment for lawfully present immi-
grants who are in their first five years of
residence in the U.S., 2) enable income-el-
igible young people with DACA status to
enroll in Medicaid or CHIP or buy private
insurance coverage on the ACA market-
places, 3) allow undocumented immigrants
to buy ACA marketplace coverage and ob-
tain the ACA's affordability subsidies, and
4) reinstate Medicaid eligibility for immi-
grants from U.S. terri-

POLITICAL FEASIBILITY

Despite the fact that broadening coverage
is morally just and beneficial for both pop-
ulation health and economic health, most
nations have strict restrictions on immi-
grant’s use of publicly funded healthcare.
Thailand is the only country in the world
that has allowed immigrants, which make
up 6 percent of a population of 67.1 mil-
lion, to buy into their national healthcare
upon arrival since the Ministry of Health
expanded coverage in 2013.* An NPR arti-
cle in 2016 outlined the Thailand govern-
ments’ rationale:

“The government recognized the mi-
grants’ contribution to the economy, con-
sidered access to healthcare a human right,

and was concerned

tories in the Pacific Is-
lands.”® By targeting
the immigration poli-
cies that restrict immi-

that the lack of proper

care for this vulnerable

By targeting the immigration
policies that restrict

population would al-
low for communicable

immigrants from accessing

grants from accessing
affordable public and
private health cover-
age, the HEAL Act
directly combats the
aforementioned struc-

diseases that had al-

affordable public and private

health coverage, the HEAL
Act directly combats the

structures of legal violence.

ready been controlled
in Thailand to spread

once again.”

tures of legal violence.

Furthermore, this policy option would not
require a total reorganization of the U.S.
healthcare system, as adopting Medicare-
for-All would, preserving the private in-
surance market. And while it would greatly
benefit immigrant women and families, as
specified in its title, the HEAL Act would
open up access for all income-eligible im-
migrants, regardless of gender or pregnan-

cy.

Reports indicate that
this approach is work-
ing, as data show that immigrants residing
in Thailand are more likely to seek treat-
ment for communicable diseases, com-
pared to before the expansion.” Moving
forward, Thailand’s government is com-
mitted to keeping the policy and further
improving its healthcare system. Including
immigrants in healthcare coverage would
not only fulfill a moral obligation of the
right to health, it would also address an
economic issue. While President Trump
purports that expanding coverage to in-
clude undocumented and liminally legal

9
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immigrants would “bankrupt the nation,”
evidence shows that immigrants actually
subsidize the U.S. healthcare system. In a
2013 study, researchers found that immi-
grants paid about $33 billion in Medicare
taxes in 2009, but only used $19 billion in
health services.* In contrast, U.S.-born en-
rollees actually contributed less than what
they used in care.* Furthermore, a study
in Germany found that limiting healthcare
access for asylum seekers and refugees ac-
tually led to larger healthcare costs down
the road.®

brand, and Colorado Senator Michael Ben-
net — unanimously raised their hands when
asked if their health care plans would cover
undocumented immigrants,” demonstrat-
ing an unprecedented level of support for
expanding services for immigrants and an
important shift in political will at the na-
tional level. It is worth noting that, while
the now-presumptive Democratic nomi-
nee has voiced his support for giving un-
documented immigrants access to pub-
licly-funded healthcare, Biden has yet to
clarify how he plans

Several pieces of evi-
dence support the idea
that expanding pub-
licly-funded  health-
care to immigrants
regardless of status is a
popular idea — at least
more so than Medi-
care-for-All.  While
allowing immigrants
to access social ser-
vices is still an incred-

All 10 presidential candidates
unanimously raised their
hands when asked if their
health care plans would

cover undocumented
immigrants, demonstrating
an unprecedented level
of support for expanding
services for immigrants and
an important shift in political
will at the national level.

to enact this policy if
he is elected President.
However, this support
may indicate that if
the HEAL Act, or oth-
er legislation targeting
policy

consequences

immigration
with
on health care cover-
age, were to land on
his desk as President,
Biden may view it fa-
vorably. In particular,

ibly partisan issue,

recent polls show positive trends in U.S.
citizens’ perspectives of immigrants living
and working in the U.S. In a Gallup poll
conducted this year, 76 percent of respon-
dents said they thought immigration was a
good thing for our country today.* Fur-
thermore, while Medicare-for-All has been
a divisive issue, there appears to be wide-
spread support for covering immigrants
with publicly-funded healthcare amongst
policymakers at the federal level. In one
of the Democratic debates in June 2019,
all 10 Democratic presidential candidates —
including Biden, Sanders, Indiana Mayor
Pete Buttigieg, California Senator Kama-
la Harris, California Representative Eric
Swalwell, New York Senator Kirsten Gilli-

the HEAL Act is stra-
tegically framed as addressing the health of
women, mothers, and children, as policies
that support mothers and their children
tend to be more politically favorable.

CONCLUSION

Policies that bar immigrant women from
accessing prenatal healthcare are a form
of legal violence that causes disparities in
maternal health outcomes. These barriers
— compounded with the challenges of ac-
cessing other social determinants of health,
such as education, nutrition, and a sense
of community and security — are a critical
maternal health issue. “Equalizing the life
circumstances of mothers... as a starting

10
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point toward greater social equity in the
U.S.™ is one of the top priorities in the
field of maternal and child health. Direct-
ly addressing this legal violence by imple-
menting policies that expand coverage to
low-income immigrant women for prena-
tal healthcare is a vital first step.

The HEAL Act for Immigrant Mothers
and Families would be the most targeted
policy for accomplishing this goal. Allow-
ing states to decide whether or not to adopt
the CHIPRA option of expanding Medic-
aid would simply continue the status quo
of barring immigrant populations from
prenatal care in some states and not others,
perpetuating health inequities based on re-
gion. And while universal healthcare cov-
erage would be ideal, Medicare-for-All is
so hotly contested across partisan lines that
it is being called the third rail of American
politics today.* By specifically targeting
immigration policies and accurately fram-
ing the bill as having the greatest benefit for
women and families, Rep. Jayapal’s HEAL
Act is the most strategic policy option for
directly addressing the legal violence that
immigrants face.

The passage of the HEAL Act would also
send a strong message to all Americans
and to the world, countering the toxic an-
ti-immigrant sentiment that has emanated
from the current federal administration for
the past four years and asserting that the
U.S. is truly committed to social equity
and the wellbeing of all mothers and fam-
ilies, regardless of their country of origin.
While the implementation of the HEAL
Act would also need to be accompanied
by policies and programs for improving
enrollment of immigrant women by com-
batting fear and distrust (e.g., by reforming

“public charge” and how it penalizes immi-
grants for their use of vital health and social
services), it is a novel, strategic, and poten-
tially popular policy mechanism that would
be a monumental first step in expanding
healthcare coverage to some of the most
vulnerable members of our population.
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ALGORITHMS AND CHILD WELFARE
THE DISPARATE IMPACT OF FAMILY SURVEILLANCE
IN RISK ASSESSMENT TECHNOLOGIES

EMNET ALMEDOM, NANDITA SAMPATH & JOANNE MA

Edited by: Anna Garfink & Leah Catotti

In this report, we examine the use of algorithm-based risk assessments in the U.S. child welfare
system, particularly through the example of the Allegheny Family Screening Tool (AFST). First,
we conducted a literature review on the history of the child welfare system to uncover the system’s
complexities and the values at play at various turning points in history. We then review the history
of both analog and automated risk assessment tools in child welfare in order to engage with the
new questions raised when delegating (partial) decision-making to a machine learning technology.
This analysis revealed to us the systemic loss of privacy through surveillance for poor families
of color interfacing with government-run programs, especially when juxtaposed with the rights
afforded to wealthy, white families. In the short-term, we recommend that child risk assessments
be subject to greater regulatory standards, that the incentive structure for designing such tools be
investigated, and that tool designers acknowledge their duty to leverage their power to protect the
most vulnerable subjects of their creations. Ultimately, massive structural reform, such as a shifting

of power to families most impacted and a society that meets material needs rather than punishes,

is needed in order to address the root causes of child maltreatment and abuse.

INTRODUCTION

Child Protective Services (CPS) is a United
States government agency that is in charge
of investigating and assessing reports of
maltreatment in many states and cities, and
also intervening to ensure that children
are protected from further maltreatment.
Generally, a mandated reporter (someone
who, because of their profession, is legal-
ly required to report any suspicion of child
abuse or neglect) will alert the local CPS
agency of a potential situation. From there,
a caseworker will take on the investigation
of the family situation.! Because of data ac-
cumulated over time, there are many areas
of child protection where routine processes

have been established. However, because
of variability from case to case, involving
a multitude of factors and factor interac-
tions with each other, even the most skilled
caseworker may not be able to correctly
diagnose a situation. There are often false
positives (a threat to a child is identified but
the child has actually not been maltreated)
and false negatives (no threat is identified
but the child is indeed in danger). Many
agencies have adopted assessment tools to
assist with detecting harm to a child.

Because many counties are often overflow-
ing with calls about potential child neglect,
some have implemented the use of predic-
tive-risk modelling algorithms for child
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safety with the intention of assessing more
cases quickly. In this article, we will pri-
marily be discussing the Allegheny Fami-
ly Screening Tool (AFST) because of the
availability of information regarding this

a growing trend to watch.> However, an
algorithm is only as good as the data that is
fed into it, and algorithmic risk assessments
pose some serious dilemmas regarding the
biases in the decisions they make. In the

tool, and because they
were the first jurisdic-
tion to use an auto-
mated assessment to
assist with child safety
risk screenings start-
ing in 2016 Since
then, several U.S. child
welfare agencies have
begun algo-

using
rithm-based screening

This analysis revealed to us
the systemic loss of privacy
for poor families of color
interfacing with government-
run programs, especially
when juxtaposed with the
rights afforded to wealthy,
white families.

coming sections we
will discuss how this
algorithm has been
implemented into
caseworkers’  work-
flow as well as the crit-
icisms of its usage. We
will then offer policy

recommendations re-

garding the use of the

tools, such as Eckerd

Connects’ Rapid Safety Feedback tool used
in Illinois, Connecticut, Louisiana, Maine,
Oklahoma and Tennessee. In this paper,
we do not review each tool relative to the
other, as there are many common features
and implications for use regardless of type
of tool. However, it is worth noting that
the AFST is a tool owned and operated by
the county, while Eckerd Connects’ tool
is privately-owned and contracted out
to government agencies. This difference
in governance has huge implications for
transparency and accountability; Illinois’
child welfare agency terminated their con-
tract with Eckerd Connects due to failure
to predict child fatalities and the private
company’s failure to disclose details on the
inner workings of the algorithm. Con-
versely, the AFST is drawing interest from
counties in Colorado and California’s De-
partment of Social Services as a role model
for similar use of predictive analytics. Giv-
en these developments and the fact that one
in three children in the United States is the
subject of a child welfare investigation by
age 18, we believe it is clear that the use
of algorithms in child protective services is

algorithm.

HISTORY OF U.S. CHILD WELFARE
SYSTEM

Since the algorithm-based tool attempts to
quantify the risk of child abuse and then
trigger a human-based system response
(i.e. an investigation), the context of how
this U.S. child welfare system has histori-
cally developed becomes relevant. No tool,
regardless of the perceived degree of sepa-
ration from human judgement, can operate
in a vacuum. Thus, we begin our analysis
with a broad look at the child welfare sys-
tem and its history, rather than simply the
relationship between tool designer and its
subjects. Our main objective is to provide
background on the child welfare system’s
main actors, history, past reforms, and the
values embedded throughout. Through
this context, we can better understand this
era’s latest turning point that shifts some
decision-making power from caseworkers
to technology.

Early responses to child poverty included
jailing children for vagrancy or warehous-
ing them in poorhouses.* It was not until
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the 19th century that the first child welfare
organizations in the United States were
created. Institution-based child welfare has
its roots in charities such as New York’s
Children’s Aid Society, which was found-
ed in 1853 by Charles Loring Brace and
still exists today. Under the argument that
it would be more humane to place chil-
dren in homes than in jail, Brace created
the concept of “Orphan Trains” in which
groups of children were sent to the frontier
regions of the West away from cities.

The roots of Brace’s argument become
more clear when accompanied by the
fact that he referred to these children as
“the dangerous classes.” In his 1872 essay
“The Life of the Street Rats,” Brace wrote:
“These boys and girls, it should be remem-
bered, will soon form the great lower class
of our city. They will influence elections;
they may shape the policy of the city; they

will assuredly, if unre-

the status quo and material conditions of
families subject to the child welfare system.

The American conceptualization of child
protective services has specific ties to chat-
tel slavery and colonialism that cannot
be ignored. During the bondage of Afri-
cans under chattel slavery, families were
routinely broken up and members sold
as commodities, while Black women had
their reproductive capacities reduced to re-
producing new free labor for slave own-
ers. After Emancipation in the 1860s, Black
children were "apprenticed" for cheap la-
bor, which served as one of the many ways
that subjugation endured beyond legalized
enslavement. Since these times, the penal
system and the child welfare system have
been co-designed to be remarkably similar:
both institutionalize Black families at rates
disproportionate to the total population.®
In the case of Indigenous families, the child
welfare system served

claimed, poison soci-
ety all around them.”
This idea of removing
children from work-
ing-class families was
not implemented to
address the poverty
endangering destitute

children, but

rather

The penal system and the
child welfare system have
been co-designed to be
remarkably similar: both
institutionalize Black families
at rates disproportionate to
the total population.

as one extension of the
state’s genocidal intent
to destroy language,
culture, and society
since the beginning
of settler colonialism
of North America.
Specifically,  starting
in the late 1870s, the

implicated their par-
ents and created an alternative in “out-of-
home placement.” Brace’s model created
the foundation for modern-day foster care,
a system that displaces children and sepa-
rates families at alarming rates. This shift
marked a turning point in which the act
of child removal transitioned from impris-
onment to out-of-home placement. This
transition perhaps improves the physical
conditions of child removal, but ignores

Bureau of Indian Af-
fairs (BIA) created nearly 100 boarding
schools for Native American children to
live completely immersed in white Amer-
ican culture. In the 1960s, in partnership
with the Child Welfare League of Amer-
ica (CWLA), the BIA expanded their child
removal efforts to adoption; 85 percent of
these were adoptions by non-Native cou-
ples.® The impacts of these roots are ob-
servable in the disproportionate number
of Black and Indigenous children in the
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current child welfare system, particularly
in foster care. In Minnesota, indigenous
children are represented at 10 times their
percentage of the child population, and in
Alaska more than three times.’

THE WELFARE SYSTEM TODAY

Today’s child welfare system is a complex
network of public and private entities, in-
clusive of government agencies, non-prof-
it organizations, private foster homes,
group homes, treatment facilities, schools,
and law enforcement. As evidenced by
the historical roots of child welfare, child
protection services are predicated on the
control of poor, minority, and (im)migrant
families. In Wisconsin in 2016, a child liv-
ing in a home with less than $15,000 in
household income was six times as likely to
be involved with the system as a child from
a home with a higher household income.*
In 2011, a yearlong investigation by the
Applied Research Center found that more
than 5,000 children of undocumented par-
ents were remanded into foster care when
their parents were detained for deporta-

tion.® Much remains unknown about the
children impacted by the increase in family
separations along the U.S.-Mexico border
in 2017, but these numbers can only be
expected to have grown. These disparities
appear in national child welfare statistics, as
seen below.

COMPLEXITIES EMBEDDED IN THE
U.S. CHILD WELFARE SYSTEM

Building on this understanding, we iden-
tify specific complexities within the child
welfare system and illustrate the dangers
of system stakeholders relying on data that
mask the system’s complexities. We specif-
ically address the broad definition of child
welfare, the interaction between child wel-
fare and policing, the lack of discretion and
autonomy for caseworkers and parents,
and the loss of privacy for poor families.

Broadened definition of child welfare'": In the
early 1970s, there was increasing public
awareness of child abuse, and the Child
Abuse Prevention and Treatment Act
(CAPTA) was one result. CAPTA lumped

Disproportionality in Child Welfare Involvement by Race/Ethnicity, 2014 Census Data'?

Race/Ethnicity Percent of total child | Percent of children identified | Percent of children
population by CPS as victims of neglect in foster care

or abuse

American Indian/Alaska Native 0.9% 1.3% 2.4%

Asian 4.8% 0.9% 0.5%

Black or African- American 13.8% 22.6% 24.3%

Native Hawaiian/Other Pacific 0.2% 0.2% 0.2%

Islander

Hispanic (of any Race) 24.4% 24.0% 22.5%

White 51.9% 46.4% 43 4%

Two or More Races 4.1% 4.7% 6.8%
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child abuse and neglect into an umbrel-
la category of child maltreatment. In the
process, CAPTA obscured the relationship
of race and poverty to allegations of ne-
glect, which account

data on the mother. She was previously a
victim of domestic violence, she had only
one relative in the city, and she had been
homeless before. Lash notes that casework-
ers know that many of

for the vast majority

the root causes of ne-

of state interventions
into families. CAPTA
sets up a “treatment
model” for child mal-

treatment, which es-

By making disclosure a

requirement for assistance,
exorbitant amounts of data

have been collected and
found to correlate with

glect and even abuse,
which show up as risk
in the child

welfare paradigm, are

factors

outside of the parent’s

sentially conflates the
categories.

outcomes of interest to the
state.

control. However, the
existing system as well
as caseworker training

Interaction between child

welfare and policing®: Police are responsible
for producing about one-ffth of all reports
of child abuse and neglect investigated by
local child welfare agencies. Low-level in-
teractions with police often result in the
initiation of a child welfare investigation.
Because police contact is not randomly or
equitably distributed across populations,
policing has likely spillover consequences
on racial inequities in child welfare out-
comes.

Lack of discretion and alternatives for case-
workers: Caseworkers are taught to identify
“risk factors,” including past family conflict
and reliance on public services, to identi-
fy the threats within the only person over
whom they have power: the parent. For
instance, Lash recounts a case of suspect-
ed child abuse in 2013 involving a homeless
mother and baby who were living dou-
bled-up with a friend in New York City’s
public housing (NYCHA).® A NYCHA
home investigation led to the baby being
examined at an emergency room. After
the child was found to be healthy and well
cared for, the caseworkers hesitated to close
the case due to other “risk factors” that
showed up in the system’s many years of

offers few alternatives
other than opening an investigation, pro-
viding parent-specific “in-home” interven-
tions, or transitioning the child to “out-of-
home care.” This has long been a critique
of the child welfare system, even before
algorithmic tools came into play.

Limited legal protection for parents and chil-
dren: 1t is fundamental to understand the
child welfare system as parallel to the legal
system for both juveniles and adults. For
the purpose of our analysis, we will focus
on the legal rights afforded in child wel-
fare proceedings. In 32 states, both children
and parents have the categorical right to
representation during proceedings. In the
remaining 19 states, access to legal repre-
sentation for children and parents is at the
discretion of the court.* However, this
representation is often inadequate in com-
parison to the resources of the child welfare
system. For instance, in 2000, Washington
State was spending three times more on
lawyers representing its child welfare sys-
tem than on lawyers representing parents

fighting that system.'s

Compliance as the key metric of progress: If
a court requires a speciﬁc intervention,
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parents are then primarily judged based
on their compliance, even if the services
(ex. parenting class) have no connection
to their most urgent needs (ex. childcare,
housing) that led to the report of mal-
treatment. However, caseworkers focus
on compliance with court-appointed in-
terventions because it is often the only
thing they can measure.'” There is a lack
of autonomy embedded in the system re-
sponse. This translates into limited metrics
of progress (ex. parenting class attendance,
physical presence in court), which then be-
come easily translated into data points in a
metric-based tool, without addressing any
of the underlying challenges families face.

Loss of privacy for poor families: Underly-
ing this limited legal protection and few
options to customize care is a more over-
arching systemic issue on which we cen-
ter our future analysis: a historical loss of
privacy rights for poor families. Repro-
ductive justice scholar Khiara Bridges has
researched this phenomenon through the
experience of pregnant mothers seeking
prenatal care through state-provided Med-
icaid.” In her ethnographic fieldwork, she
observes caseworkers ask patients questions
ranging from past sexual abuse to intimate
partner violence, what they ate, how they
make their money, and how their partner
makes their money. In the process of ac-
cessing services entitled to them,” poor
families become “public families” and lose
the privacy rights that are afforded to their
wealthy counterparts. Bridges theorizes
that poor families lose their privacy be-
cause their reliance on public assistance
is thought to signify a “moral laxity” that
makes “mistreatment and exploitation of
[their] children sufhiciently probable.””
In this analysis, Bridges reveals a linkage
to child protective systems: probability of

harm is used to justify inquiry into a par-
ent’s choices during any interaction with
public systems, from public insurance to
drug treatment. Again, from this com-
plexity in the broader system, we identify
a source of data for the algorithmic tool.
By making disclosure a requirement for
assistance, exorbitant amounts of data have
been collected and found to correlate with
outcomes of interest to the state. The ability
to identify and code data that makes mal-
treatment “sufhciently probable” incentiv-
izes a self-reinforcing cycle of surveillance.

We review this history and present context
in order to better understand the impact
that algorithmic tools have on the present
and future of the child welfare system. Our
goal is to approach this question under a
post-colonial framework. A framework
which, in the words of Lilly Irani and her
co-authors, recognizes that “all design re-
search and practice is culturally located and

power laden.”

In our review of the history,
we see myriad power imbalances between
the ruling class and the working class, par-
ents and the system, and caseworkers and
the system. The future of the child welfare
system is unknown, but we can consider
ongoing reforms for guidance. In 2013, the
Journal of Indigenous Social Development
pointed to the importance of decolonizing
social work in order to recover from the
reality that, just under 100 years ago, Euro-
pean colonies and former colonies encom-
passed 84 percent of the land in the world.”"
This decolonization process will require a
return to community self-determination
within or as an alternative to colonial sys-
tems. Our question is in what ways is al-
gorithmic risk assessment laden with the
complexities of the status quo rather than
supporting new values in the process of
decolonizing systems like child protective
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services. In our historical analysis, we iden-
tify a reliance on immediately available and
easily measurable data to come to decisions.
Could putting effort

high versus medium versus low risk based
on these simple answers.

It is important to

into optimizing risk
scores and mathemat-

The ability to identify and

note that all assess-
ments contain differ-

ical definitions of fair-
ness distract from oth-
er goals? Or could this
work further uncover
the system’s complex-

code data that makes

maltreatment “sufficiently

probable” incentivizes a
self-reinforcing cycle of
surveillance.

ent questions, assess
different factors, and
have different cutoffs
for what constitutes a

high likelihood that a

ities?

child is being abused

With this grounding in the roots, com-
plexities, and current realities of the Amer-
ican child welfare system, we can now
move into examining the tools that are
used within the system — from analog risk
assessments to today’s automated decision
systems.

HISTORY OF RISK ASSESSMENTS IN
THE UNITED STATES

There are several kinds of assessments that
agencies in charge of child well-being use
in order to assess the risk a child might be
experiencing. For example, the variety of
assessments include identifying “dysfunc-
tional parent-child systems,” determining
“threat of immediate harm and to identi-
fy steps needed to protect children,” and
even looking at the “potential influences of
substance use and substance use disorders
for risks of maltreatment.” Generally, the
assessments we found are done by hand,
usually by the caseworker (and sometimes
by parents or involved family members)
and consist of standard “yes/no” questions
where the “yes” is equal to one and a “no”
is equal to zero. The final risk score is sim-
There is
generally a threshold for what constitutes a

ply a sum of the total “yes’s.”

and/or neglected. Es-
sentially, there is no foolproof method for
correctly diagnosing a situation. Because
of this lack of agreement and because each
situation is nuanced, these assessments are
only a part of what goes into the diagnosis
of each case. A holistic approach involving
data collected on the family by the local
government, the caseworker’s interaction
with the family (although in most cases,
the caseworker does not interact with the
family at all), and their intuition regarding
the situation is also an essential component.
Therefore, while the handwritten assess-
ment is included as a part of the process,
it is certainly not the only part and can
be overridden by the caseworker’s judge-
ment.**

CURRENT CHILD-SAFETY RISK
ALGORITHMS AND HOW THEY WORK

In 2014, the Department of Human Services
(DHS) in Allegheny County, Pennsylva-
nia began soliciting proposals to “better
use data already available to us to improve
decision-making through predictive-risk
modeling.” Researchers from Auckland
University were awarded this contract, and
began looking at data through the county’s
Data Warehouse, which is the central re-
pository of social and human services data
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related to DHS clients. The data includes
“service information received through
DHS as well as many other publicly fund-
ed entities including the local housing au-
thorities, the criminal justice system, and
local school districts with which there are
data-sharing agreements.” Here is what
the county says about the tool:

“The final product was

With the usage of publicly-available data
like court records, social media, and in-
formation from the data warehouse, the
screeners can then run the model. There are
131 indicators available in the county data
that are correlated with child maltreatment.
The model outputs a score that goes from 1
(lowest risk) to 20 (highest risk) by weigh-
ing “predictive variables” like “receiving
county health or men-

named  the ~ Allegheny
Family Screening Tool,
and it uses information
already contained in our
data systems to inform
call-screening  decisions
when allegations of mal-
treatment are received. A
Family Screening Score
is calculated by integrat-
ing and analyzing hun-
dreds of data elements
on each person added to
the referral to generate an
overall Family Screening

This raises a concern for
us on the data that is
so foundational to the
viability of automated risk
assessments. Since families
of color tend to be called in
disproportionately, if a child
is indeed removed from their
family resulting from one of
these calls, does this create
a positive feedback loop for
the algorithm that continues
to target families of color?

tal health treatment;
being reported for
drug or alcohol abuse;
accessing supplemen-
tal nutrition assistance
program benefits, cash
welfare assistance, or
Supplemental Securi-
ty Income; living in
a poor neighborhood;
or interacting with
the juvenile proba-
tion system.” Above a
certain threshold, an
investigation is auto-

Score. The score predicts

the long-term likelihood of re-referral, if the
referral is screened out without an investigation
or home removal, if the referral is screened in
for investigation.

The higher the score, the greater the chance for
a future event (eg. abuse, placement, re-refer-
ral), according to the algorithm. If the Family
Screening Score is at the highest levels, meeting
the threshold for ‘mandatory screen in’, the call
must be investigated. In all other circumstanc-
es, however, the Score provides additional in-
formation to assist in the call-screening deci-
sion-making process. It does not replace clinical
Judgment. The Family Screening Score is only
intended to inform call-screening decisions and
is not used to make investigative or other child

welfare decisions.””

matically triggered.”

Much of the criticism of the algorithm
claims that it does not actually model child
maltreatment, but instead models commu-
nity and family court decisions. For exam-
ple, the algorithm uses proxy variables to
stand in for maltreatment which include
re-referral (when a call to the hotline about
a child was initially screened out but an-
other call is made regarding the same child
within two years) and child placement
(when a call about a child results in the
child being placed in foster care within two
years). Also, the model does not take into
account the fact that community members
tend to call in about children from Black
And,
many of the variables in the algorithm that

families at a much higher rate.”
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are used to predict neglect and abuse are
about whether a family has taken advan-
tage of public services like food stamps,
county medical assistance, and Supplemen-
tal Security Income. This means that poor-
er families are penalized more harshly than
families who may be getting similar assis-
tance with finances or health but through
private means.”

Thankfully, the algorithm is currently be-
ing used alongside the judgement of a call
screener. However, according to the New
York Times, “call screeners and their super-
visors will now be given less discretion to
override the tool’s recommendations — to
screen in the lowest-risk cases and screen
out the highest-risk cases, based on their
professional judgment.™ It is concern-
ing and perhaps telling that these tools
are intended to entirely transition out call
screeners. Importantly, though, according
to the AFST website, “more than one-third
of children classified as highest risk by the
AFST were screened out by the intake
manager.™" It would make sense that the
extreme cases of highest and lowest risk
AFST classification would be easier for the
algorithm to make a decision closer to a
human judge’s than more nebulous cases
in the middle, but even here, one-third of
highest risk decisions were negated by the
call-screeners. It is imperative that a human
professional, or multiple, gives a second
opinion independently of the tool to over-
ride the algorithm’s decision if necessary so
long as this tool continues to be in use.

The subjectivity and complexity that we
see in reviewing the history of risk assess-
ments and its stakeholders leads us back
to loss of privacy. We believe that part of
why human judgement is so critical in this
arena stems from the historical reliance on

data collected by the government, rather
pervasively, only from one segment of the
population. This raises a concern for us on
the data that is so foundational to the via-
bility of automated risk assessments. Since
families of color tend to be called in dispro-
portionately, if a child is indeed removed
from their family resulting from one of
these calls, does this create a positive feed-
back loop for the algorithm that continues
to target families of color? We believe this
could be an issue because though white and
more privileged families have issues with
neglect or abuse, since they are called in
less frequently, the algorithm might skew
away from these families due to referral
bias.

RECOMMENDATIONS & KEY
TAKEAWAYS

CREATE MORE CHECKS IN THE
SYSTEM

Due to the complexities of each case in-
volving children and their caregivers, we
do not think that solely using an algorithm
constitutes a holistic and fair approach to
making these decisions. Human judges
should be present at every major decision
point in the process in order to provide
other perspectives that are not entirely
based on numbers and historical data. The
current “phasing-out” of call-screeners for
lowest-risk and highest-risk cases is con-
cerning, because even theoretically “easy”
decisions can be edge cases that might need
to be looked at more closely.

SET REGULATORY STANDARDS FOR
USING TAINTED DATA

Our analysis ultimately led us to focus on
the unequal distribution of privacy rights
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regarding family life. A history of collect-
ing data only on the most marginalized
serves as the foundation for the strong cor-
relations between poverty and child mal-
treatment identified in today’s system. We
are not reflecting on whether the correla-
tions are accurate or inaccurate, but rath-
er that the status quo has created a tainted
and one-sided dataset to feed risk assess-
ment technologies. In the vein of Frank
Pasquale’s latest publication in the Colum-
bia Law Review, we believe there are “da-
ta-informed duties in Al development.™
He suggests that organizations “relying on
faulty data can be required to compensate
those harmed by that data use.™ Though
Pasquale focuses on industry uses of artifi-
cial intelligence, the spirit of his message
could apply to the case of child welfare
risk assessments which both cause families
harm and feed off of the harm done to fam-
ilies outside of the child welfare system.

We believe that if machine learning is to
continue to be used in social services, the
history of the data must be considered.**
Through our literature review, we did
not find evidence of regulation over the
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child welfare data used in machine learn-
ing technologies. At the time of writing,
Pennsylvania’s statutes on Child Protective
Services did not include any guidance on
the use of machine learning or artificial
intelligence. Searches for the words “au-
tomated” and “algorithm” revealed zero
results. Even a search for “risk assessment”
revealed limited State-level guidance on
the data used in analog tools: “Each county
agency shall implement a State-approved risk
assessment process in performance of its duties
under this subchapter” Government agen-
cies using algorithmic technology have
a duty to transparently share regulatory
guidelines, as well as a path forward, such
as victim restitution, when a risk assess-
ment tool leads to a destructive choice.

THE CREATORS OF ALGORITHMIC
TOOLS MATTER

The vendor and designer of the tool mat-
ters. Each stakeholder has different prior-
ities — a state agency designing the tool
has different incentives from a contracted
private company designing the tool, both
of which may have interests that do not

[}

2, Profiles

B Files
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The risk prediction tool calculates that Nick
is at medium risk. A screen call has been
scheduled to gather mare information.

Figure 1.
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match those of impacted children and fam-
ilies. It is important to keep in mind who
controls the data depending on who cre-
ated the system. For example, fitness track-
ers are often used in workplaces for health
insurance purposes, but the vendors of the
trackers are often the ones who own the
data collected because it is stored on their
servers. Local governments need to pay at-
tention to whether the data they are input-
ting into models designed by third parties,
as well as the outcomes of these models,
will be stored on the company’s servers and
therefore owned by the company itself.
This has massive implications for privacy
— much of this information is extremely
sensitive and could have huge consequenc-
es if a third-party has access to it.

DESIGNERS CAN AND SHOULD PUSH
BACK ON THIS “NEW NORMAL”

Designers should commit to thinking criti-
cally about the power differentials inherent
to their work and collectivize their power
through codes of conduct. Virginia Eu-
banks has suggested a “Hippocratic oath for
coders” that could promote a “do no harm”
ethos within the data science community.*
She proposes two simple questions: "One
is, does it increase the self-determination
of poor and working people? And the sec-
ond is, if the system was aimed at anyone
but poor and working people, would it be
tolerated?"””  Another approach is in the
Feminist Data Manifes-No created by fem-
inist data scholars to “refuse harmful data
regimes and commit to new data futures.”
Their approach seeks to embrace the polit-
icized nature of data and commits to work-
ing with marginalized and “minoritized”
people, rather than work abour them.*® In
considering these possibilities, we imagine
what it might look like to place such levels

of surveillance on wealthy, majority-white
communities. The results strike us as dys-
topian and unimaginable — a dashboard
tracking a parent’s every move, every
choice, every mistake (see Figure 1 below).
The figure is the result of using speculative
design methods to reimagine casework-
er portals when pushed to the extremes
of privacy-harming practices. We show
a risk prediction tool that explicitly utiliz-
es metrics that do not provide meaningful
representations of risk or harm, such as the
age of mothers and invasive surveillance of
families in their homes. When calculating
risk, age has been weaponized particularly
against “younger” or “older” mothers. We
featured age as a risk factor in the dash-
board interface to attempt to subvert risk
assessment in ways that apply such calcula-
tions of risk to wealthier counterparts.

However, it is not lost on us that these
technologies are already having nightmar-
ish impacts on the communities who have
always been under the surveillance of the
child welfare system. The cost-cutting,
science-advancing fantasy of the creators
of the Allegheny Family Screening Tool
(AFST) are the nightmares of families
struggling under the weight of systemic
oppression and racialized capitalism.*® We
do not wish to understate the power dy-
namics embedded in design organizations,
but we do wish to call out the power em-

bedded in the skill of designing.

CONCLUSION

It is important to note that this tool is only
a part of what is already a deeply flawed
system, but it perpetuates the inequity
within it. We should perhaps be thinking
about ways to fundamentally change how
we view child safety, including methods of
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prioritizing family rehabilitation, restor-
ative justice, and family preservation, rath-
er than automating the ability to predict
intervention for family-child separation.
Our historical analysis and values analysis
reveals to us that this predictive power is
predicated upon centuries of unjust eco-
nomic and geopolitical conditions. Massive
structural reform, including the centering
of families most impacted, is needed in or-
der to address the root causes of child mal-
treatment and abuse. Tools like AFST are
only one part of the problem, but could
exacerbate the situation if they become
an accepted part of child welfare agencies
throughout the country. Our intention is
to further a more nuanced, values-centric
conversation that helps designers and pol-
icymakers deeply interrogate their roles in
the future of child welfare.
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The digital age poses challenges that require governments to think more proactively and broadly
about regulation, especially about the power data grants corporations and how this is changing
different industries. In particular, as it pertains to healthcare in the United States, mergers and ac-
quisitions have increased since the passage of the Affordable Care Act. Consequently, antitrust au-
thorities have become an ever-more important decision-making actor. To protect patients' funda-
mental rights, policymakers, regulators, and elected officials need to expand traditional definitions
of consumer welfare and explore new tools to hold corporations accountable. A new inter-agency

regulatory model would unlock broad expertise, thus better mitigating the threats of gigantic in-

dustry players and placing special emphasis on equitable data governance.

INTRODUCTION

In any industry, mergers and acquisitions
have always been a source of worry for an-
titrust authorities; with less competition,
there’s always the risk of monopoly power
leading to higher prices and fewer or poor-
er services. Health, however, is not like
most markets. Consolidation in the health-
care industry can lead to better services and
thus better patient outcomes. Considering
the substantial differences' between provid-
ing health care in comparison to say, a taxi
ride, we face a crucial tension in regards to
“how much market” we should allow for
in this industry.> On one hand, there are
benefits to more integration; for instance,
access to swaths of data can result in more
comprehensive, more personalized and, ul-

timately, better treatments while also con-
taining costs. On the other hand, however,
are the questions of how much power data
grants corporations and how government
agencies should be thinking of regulating
insurers and providers in order to preserve
fundamental rights like patient privacy.

Striking an equitable balance between out-
comes and power is especially important
given how much data is involved through-
out the entire healthcare system: informa-
tion is created, analyzed, stored and dissem-
inated every single time a patient receives
care; whether it be a CT scan, a prescrip-
tion for drugs, or a referral to a specialist.

While access to more data has tremendous
potential to advance care, we should be
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vigilant about how it will be used and by
whom. It is a well-known fact that data
regarding consumer behavior has been ex-
tensively mined, analyzed, and scrutinized
for profit-making: casinos in Vegas will
target certain clients and offer them dis-
counts at their hotels in order to encourage
bouts of gambling® and menstrual track-
ing-apps have integrated with social me-
dia so that a woman who misses her period
receives diaper-related marketing on Insta-
gram. How could these dynamics play out
in health care?

In this article, I state that in the health-
care industry, there are positive aspects of
consolidation — namely, more coordinat-
ed care, better patient outcomes and con-
tained costs — but that overlooking the
crucial aspect of access to data — and the
sheer power it affords companies — is a
tremendous blind spot when trying to reg-
ulate them. In the digital age, where data
privacy and ownership are a vital corner-

of contextualized norms and institution-
al infrastructure that can protect people’s
fundamental rights while expanding how
we think about consumer welfare.

WHY INTEGRATION MAKES SENSE

The Affordable Care Act of 2010 (ACA),
aimed to transform various aspects of the
health care system in the United States.
One major goal was to shift financial risk
from the federal government to insurers
and providers in order to promote better
health outcomes and a more efhcient deliv-
ery of services. Arguably, this has led to a
shift in the system towards more contained
and managed care, with increased power of
governments as payers, and away from the
free-market paradigm.

In order to achieve this, Medicare and
Medicaid increased the amount of care that
was reimbursed on an episode basis® rather
than on fee-for-service models. In an ep-

stone of how consum-
ers interact with cor-
porations, I pose that
regulatory models
need to be adjusted
if we are to preserve
certain fundamentals
rights like patient pri-
vacy.* In particular, I
describe why the cur-

There are positive aspects of
consolidation in the health
care industry but overlooking
the sheer power that data
affords companies is a
tremendous blind spot when
trying to regulate them.

isode-based payment
the feder-

al government pays

structure,

insurers a one time,
all-inclusive payment
for patients to receive
care in a specific net-
work, rather than per
each line item of treat-
ment in an open net-

rent antitrust frame-

work may be insufhcient and compare it
with a proposed, inter-agency regulatory
model. The two criteria under which 1
evaluate these two policies are efhciency
and equity, the latter analyzed under the
lens of patient-privacy protection. With
this, my goal is to discuss the regulatory
challenges that the era of big-tech and data

“as the new 0il” pose and recommend a set

work plan.® As a result,
providers face increased monetary pressure
to deliver value-based treatment — a de-
livery model in which providers, including
hospitals and physicians, are paid based on
patient health outcomes — in order to con-
tain costs and comply with new regulations
or risk federal reimbursements. This change
led to consolidations across the continuum
of care — a phenomena I further explain
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in the following section — as health net-
works, insurers and physicians sought to
reduce expenditure in administrative costs,
decrease in-hospital treatment and pro-
mote the delivery of services through pri-
mary and community-based care.

In this context, there is one key piece that
improves quality of care for patients: access
to data. This is, of course, not novel in the
day and age we live in, where technolo-

WHY INTEGRATION CAUSES
DATA-RELATED ISSUES THAT ARE
CURRENTLY NOT BEING DISCUSSED

Companies can grow and increase their
profits in a variety of ways; one of the most
straightforward being mergers and acqui-
sitions.® Buying a competitor — known
as horizontal integration — quickly raises
regulatory eyebrows as it is a direct meth-
od of decreasing competition in a market.

gy is not only used
to better streamline

but

to understand how

processes also
people behave and
tailor services to be
ever more personal-
ized. This is partic-
ularly true in health
care, where the ben-

The healthcare industry
has become more vertically
integrated: insurers,
pharmacies, hospital systems
and drug manufacturers have
all tried to achieve synergy
to provide a wider array of
services more efficiently.

However,  businesses
can also pursue verti-
cal integration, that is,
consolidating across the
value chain by acquir-
ing different stages of
production. Over the
past several years, the

healthcare industry has

become more vertical-

efits of aggregating
data and consolidat-
ing across the value chain are well docu-
mented,” and have already been incentiv-
ized and pursued. The correct use of data
allows for more advanced and personal-
ized treatments, improved operational ef-
ficiency due to fewer medical errors and
readmissions, and scientific breakthroughs
because diseases can be studied more pro-

foundly.

However, this situation confronts us with
a new regulatory puzzle to solve: how to
maintain and promote the incentives that
allow for greater coordination and better
delivery of care, while constricting prac-
tices and infrastructures that may lead to
market power abuse, specifically those that
come from increased access to data.

ly integrated: insurers,
pharmacies, hospital
systems and drug manufacturers alike have
tried to achieve some sort of synergy by in-
tegrating in order to provide a wider array

of services in a more efhicient manner.

One of the most notable — and controver-
sial — examples of this is the CVS-Aetna
case.” In this example of vertical integra-
tion, the pharmacy chain CVS announced
in 2017 that they would take over the in-
surance company Aetna in a US $70 billion
operation. However, the Tunney Act of
1974 requires that these types of operations
be approved by a judge, examining wheth-
er the agreement between the regulator
and the companies is actually meeting the
public interest.!® The American Medical
Association, the AIDS Healthcare Foun-
dation, and consumer interest groups'' all
expressed concern about how this might
affect the prices that patients faced. After
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holding a hearing to ponder both sides of
the argument, U.S district judge Richard
Leon approved the deal. With this, the
newly rebranded CVS Health — the coun-
try’s biggest pharmacy chain> — now held
control of three layers of services: the in-
surance plan segment through Aetna,® the
pharmacy benefit manager (PBM)* — the
company that delivers prescription benefits
— and the actual pharmacy selling directly
to patients.

Critics of this deal maintained that the
mechanisms through which this new gi-

more easily: the pharmacy now knows a
person’s spending structure and can target
those who are more likely to avoid gener-
ics and offer the insurance-covered drug
even though it may have a higher co-pay.
With this information, the company can
also discriminate against patients who are
not insured by them and exclude them
from price discounts or special offers. In
the long run, by accessing data from ser-
vices reimbursements, CVS Health can
model who the healthier patients are, and
steer them towards buying insurance from
them, effectively excluding those who are

ant of the industry
would reduce com-
petition were var-
ied,> but most im-
portantly, that almost
any gain in potential
cost savings would
rarely benefit con-
instead

sumers and

be easily captured by

Shortcomings of current
antitrust policymaking
include the narrow definition
of consumer welfare and
limited tools of analysis for
evaluating deals that change
market structure.

less healthy from their
risk pool. As a PBM, it
is easy for CVS Health
to foreclose compe-
tition from compet-
ing pharmacies since
they know the oth-
ers’ prices, usages, and
methods of delivery.

Geographically,  this

shareholders as high-
er profits, given the market concentration
and lack of transparency present.

When considering their impact on patient
privacy, I maintain that to fully grasp the
extent to which mega mergers influence
market structures we need to understand
the power that access to overwhelming
amounts of data affords companies, and,
consequently, determine the risks that tra-
ditional antitrust governance may over-

look.

In this case, CVS Health has complete
oversight of patient behavior from the
moment they request treatment until they
purchase the needed prescription drugs.
This facilitates the selection of different
people into money-making channels much

can easily evolve into
a fiercely inequitable scenario in which
certain communities end up with a single
walk-in pharmacy, which controls pric-
es, supply and can also obtain patient data
through walk-in services.

I propose that one of the shortcomings of
current policymaking is the narrow defi-
nition of consumer welfare and the lim-
ited tools of analysis for evaluating deals
that change market structure. As shown in
the CVS/Aetna hearings, certain scholars,
economists and lawyers have shared their
concerns about antitrust governance. Lina
Khan, an academic fellow at Columbia
Law School and the author of “Amazon’s
Antitrust Paradox”, has exposed that sim-
ply “pegging competition to consumer wel-

are defined as short-term price effects is [a
P
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framework that is] unequipped to capture the
architecture of market power in the modern
economy."'® In this context, the two areas I
focus on are data concentration and patient
privacy.

CURRENT ANTITRUST REGULATION
AND THE PARTICULAR CASE OF
HEALTHCARE

Antitrust regulation!” seeks to advance free
and open markets in which competition
can flourish. This mission is contained
in the Sherman Act, a law that Congress
passed in 1890 to contain the power of large
“trusts” like the U.S. Steel and Standard
Oil” company and whose main goal was
to restrict agreements that would lead to
monopolization or detriment trade. There
are two federal institutions in charge of en-
forcing these regulations: the Department
of Justice (Do]) and the Federal Trade
Commission (FTC).

In the case of health care, there has long
been a delicate balance between strict en-
forcement of antitrust regulation and flexi-
bility to encourage efhicient care delivery.?
For instance, in 1993, both the Federal
Trade Commission and the Department
of Justice established enforcement guide-
lines that described “safety zones™': certain
joint-ventures and mergers that would not
trigger antitrust enforcement since they
were deemed as “pro-competitive and ef-
ficiency-driving,"* which, although not
health-specific might be a useful frame-
work for this industry. For instance, when
thinking about whether a merger would
avoid duplication and standardize processes
for the better even though it may reduce
the number of competitors in the industry.
Additionally, the FTC has the explicit goal
of fostering innovation in this particular

industry,” an objective that is especially
important in the post-ACA era where ac-
tors have been incentivized to deliver care
in new ways.

In this context, antitrust regulation deter-
mines that both the FTC and Do] have
jurisdiction over merger review; even
though this is rarely a “one-size-fits-all”
model and evaluations are done on a rig-
orous, case-by-case analysis by the agency
with the most industry expertise, the lens
under which these operations are evaluated
is almost exclusively a technical one.? Any
transaction that is above a certain thresh-
old of market power is analyzed and will be
barred if an effect of the deal “may be sub-
stantially to lessen competition or to tend

to create a monopoly.” 52

In the case of health care, in general, special
attention is placed on this latter aspect since
purchasing power that comes from market
concentration may afford certain actors the
ability to negotiate prices and artificially
raise them. This is true for instance if a net-
work of hospitals, or a physician’s associa-
tion, becomes large enough that they can
arbitrarily set prices and demand increased
reimbursements from payers since, for
payers, it would be costly to exclude them
from the network because it would mean
offering less attractive plans for patients.
In recent years these types of mergers have
received more scrutiny as they are seen as
a threat to competitive prices and lack a
demonstrated increase in quality of patient

care.”

CHALLENGES IN THE DIGITAL AGE

More recently, the FTC has acknowledged
that the digital age poses new challenges as
to how we think about merger revision®
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stating that digital platforms have signifi-
cantly altered our economy, especially
in relation to how goods and services are
marketed, targeted and delivered.” Proba-
bly the most striking transformation — and
one that should raise concerns even beyond
antitrust enforcement — is the power that
access to data can grant. Scholars have ar-
gued that the gain for Google is not just
knowing the behavior of a particular in-
dividual but the sheer amount of critical,
networked data that allows the company
to exploit revenue by comparing one per-
son to similar users, drawing conclusions
from this, and then predicting (and even
influencing) future behavior. This control
undoubtedly allowed Google to lock-in its
dominant position.*

This is no different in the healthcare in-
dustry: with federal policy promoting val-
ue-based purchasing, there is an increased
desire — on both the payer and provider’s
side — to purchase, generate, process and
assess data in order to drive innovation
and provide evidence of positive results in
treatment.> This can result both in more
transparency around quality and pricing
structures and creating an ecosystem that
has some level of information comparison
and collaboration.?> While antitrust law is
usually concerned with information-shar-
ing among competitors, as long as this data
is not used to alter prices or other competi-
tively determined terms it is perfectly legal.

Access to more (and better) data has tre-
mendous potential and could advance care
in profound ways. More specifically, it is al-
most impossible to imagine a health system
that would be able to deliver value-based
and community-based care effectively
without accessing information about pa-
tient history, behavior and family or social

context. Social determinants of health have
proven to be a crucial aspect of successful
treatment. It is unsurprising then that both
Amazon and Google® are looking to in-
tegrate into this space by leveraging the
enormous amount of data they hold.

In the following section I explore the po-
tential risks of using the framework de-
scribed above to regulate this industry, es-
pecially in terms of what’s overlooked or
“unseen”.

AFFORDANCES OF DATA
CONCENTRATION

On the one hand, authorities should be
the

mergers and acquisitions. While being ac-

concerned with incentives behind
quired is an enticing way to capitalize in-
vestment on the startup side,* this might
establish a precedent in which incumbent
firms acquire nascent firms simply to elim-
inate competition thus stifling innovation
in the mid-term. More importantly, verti-
cal integration poses the harm of leverage
and foreclosure®: the idea that when a irm
has a dominant position in one market, it
has an advantage over its competitors to
become a dominant actor in adjacent mar-
kets or lines of business by using the exist-
ing knowledge of its users. How data con-
tributes to locking in this economic power
is rarely explored by antitrust authorities.

PATIENT PRIVACY: AFUNDAMENTAL
RIGHT

In addition to this, data privacy has arisen
as a concern in recent years. Federal regu-
lation has been in place since 1996 to safe-
guard this aspect in the healthcare industry
in particular. The Health Insurance Por-
tability and Accountability Act (HIPAA)
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established patient — and thus, personal
— rights over health data. Additionally, it
stated provisions for security and privacy
of medical information and set standard

mechanisms for

is equitable and just. Crucial privacy goals
should be: to establish clear penalties for
security breaches (and guidelines to avoid
them), thoroughly analyze when mergers
and acquisitions can

in-
terchangeability ~ and
protection in elec-

tronic form.* In 20009,
the Technology for
Economic and Clin-
ical Health Act (HI-
TECH Act) strength-
ened civil and criminal

As health becomes a tech-

and data-intensive industry,
government entities should

consider concerns of privacy
as a patient right rather than
as a purchasable commodity.

lead to one company
holding too much of
a single person’s in-
formation, and heavily
restricting  informa-
tion flows (i.e. when
it should or should not

be sold to third par-

enforcement of HI-
PAA and mandated widespread adoption
of electronic health records (EHR).”

As health becomes a tech- and data-inten-
sive industry, concerns about privacy be-
ing a patient right rather than a purchasable
commodity should be taken into account
by government entities. While the above
regulations are a correct step in this direc-
tion it is important to question the assump-
tions that drive them. Neoclassical eco-
nomic theory would establish that privacy
can be understood as a consumer pref-
erence and — as such — online platforms
would work as any other market in which
people choose the optimal amount of in-
formation they are willing to share.® Of
course, such rigorous standards of privacy
rarely emerge, especially in digital services
where there is an inherent asymmetry of
information that can disfavor users who
don’t really have the choice to consent to

— or refuse — “terms of services.””’

To the extent that privacy law and antitrust
law can recognize the sheer power — both
economic and political — of data-owners,
regulation should play a crucial role in
balancing this out to ensure that patients’
data is stored securely, and its governance

ties).

In the following section I explore what
regulatory model would better serve the
challenges described above and be more
appropriate in addressing the areas that
current antitrust doctrine might overlook
or ignore.

AN ASSESSMENT OF THE STATUS
QUO AND A NEW REGULATORY
MODEL

Under the lens of efficiency and equity
I describe the pros and cons of the status
quo vs. the alternative regulatory model,
and offer a recommendation. I define effi-
ciency as the net value of updating regula-
tion, detecting breaches, and enforcing the
norm. To the extent that these costs are less
than the dollar value of the harm consum-
ers may face in the form of increased prices
or worst services, the regulatory model can
be said to be meeting its goal. I explore eq-
uity under the lens of data ownership and
fair and inclusive governance. In particu-
lar, I analyze power structures that may be
detrimental to patients, especially those of
lower socioeconomic status and levels of
educational attainment.
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STATUS QUO

Congtess originally passed the Sherman Act
to respond to a fear of concentrated power
and enforce laws that would keep markets
open and free from industrial monarchs.* It
was a law “for diversity and access to mar-
kets™ concerned with limiting economic
concentration in order to avoid the result-
ing unjust accumulation of political pow-
er.”? Even though the original objectives of
antitrust understood consumer welfare as
a broad term that incorporated numerous
factors, policy in this realm has shifted in
the last 50 years towards considering low-
er prices as the sole objective to preserve.®
As a result, both agencies and courts have
become very lax in terms of approving
mergers and acquisitions if they offer lower
prices to consumers. [ offer a brief analysis
of how this framework can be assessed in
terms of the two criteria described above.

Efficiency: The Do and FTC coordinate
frequently and both offer concrete guide-
lines that reduce regulatory uncertainty.
Years of consistent decision-making has
arguably deterred unwanted behavior, thus
making it easier to detect felonies which
reduces the cost of enforcement. Addition-
ally, by neoclassical standards, teams from
both agencies boast indisputable expertise,
and cases have been processed throughout
decades of work so that enough critical
knowledge can guide new generations of
analysts and regulators. Over the course of
the years, these agencies have accumulated
experience that supports their goal of mak-
ing optimal decisions at the lowest possible
costs. Under the prism of what the regula-
tor should do in a market-based economy
— that is, maintaining a limited role cir-
cumscribed around offering certainty and
providing the correct incentives to deter

felonies — the current institutional infra-
structure is efhicient.

Equity: By excluding analyses of market
structure, size and conflicts of interest,* the
current competition framework overlooks
certain risks of consolidation in healthcare.
For instance, more access to data can enable
insurance companies to select their clients
even better and offer targeted products that
discriminate more effectively based not only
health status, but also on socioeconomic
characteristics and behavior. For those who
cannot protect their privacy as effectively
— or lack the knowledge to understand the
extent to which we have a “digital self” or
footprint — this is especially detrimental.
The current regulatory model also com-
promises equity by allowing companies to
grow far too large. Current doctrine sim-
ply evaluates whether a firm chooses to ex-
ert market power — for instance through
predatory pricing — rather than recogniz-
ing the affordances and leverage that comes
from becoming a massive owner of data.
In this sense, the status quo clearly fails in
safeguarding a wider range of interests such
as patient privacy, non-discrimination and
stopping corporate lobbying. Additionally,
it does not provide antitrust agencies with
jurisdiction over auditing the use and con-
trol over data nor around controlling the
dynamics of bargaining power.

ALTERNATIVE: SHARED REGULATORY
SPACE AND STRATEGIC, TARGETED,
ENFORCEMENT

Assessing and regulating healthcare con-
solidation in the digital age, while tackling
the blind spots current tools miss, may be
too costly a process for a single agency to
undertake.
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One concern in Administrative law* with
overlapping governance structures is re-
dundancy. However, Jody Freeman, a
professor at Havard Law School, poses that
shared jurisdiction of certain regulatory
actions is actually beneficial®® and already

specific goals in relation to data abuses.
Working jointly with all other relevant
agencies would lead to a more comprehen-
sive view of the risks associated with merg-
ers and acquisitions, thus leading to better
regulatory decisions.

present in several as-
pects of economic
and social regulation.
Multiple agency dele-
gation, if coordinated
correctly,

can em-

power organizations

with relative expertise

Multiple agency delegation
can empower organizations
with relative expertise and
provide opportunities to test
conflicting information.

Such a
model requires agen-

Efficiency:

cy coordination to
minimize inconsisten-
cy and maximize the
gains that come from
diverse expertise and

and provide opportu-

nities to test conflicting information. Ad-
ditionally, it creates an ecosystem of shared
accountability in which “red flags” are eas-
ily raised across the decision-making pro-
cess. Finally, spreading out regulatory ac-
tion allows Congress to concentrate efforts
on specific goals and support particular
agencies that respond to constituencies.”

Joint rulemaking at the federal level for
the healthcare industry — defined by the
legal scholar Jody Freeman as “an inter-

»8 _ would

agency regulatory negotiation
allow for a broader set of goals to be pro-
tected in this space.* Models like this have
been most notably adopted in financial
regulation and in environmental protec-
tion since this type of governance structure
allows for agencies in the same regulatory
sphere to remedy inconsistencies and ad-
dress conflicts that arise from newly ad-
opted legislation. In order to achieve these
efhciencies in healthcare, I propose that, in
addition to antitrust governance and HI-
PAA-HITECH regulations, a new agency
is created for regulation pertaining exclu-
sively to data: its ownership, use, control
and flow. This would allow for the new
entity to develop key expertise and enforce

analyses. Initial trans-
action and communication costs between
agencies can be contained by drawing on
the experience of different federal agen-
cies that have shifted towards this model.
Since I am proposing the creation of a new
agency, it is reasonable to assume that this
would increase overall costs of regulation
in comparison to the status quo. Howev-
er, after an adaptation phase — and to the
extent that effective administration and
coordination exist — this model could lead
to lower enforcement costs since it would
reduce the probability of accepting merg-
ers that should have been banned when
considering risks that the status quo would
have overlooked.

Equity: This regulatory model would ex-
plicitly include concern about a firm’s ca-
pacity to cross-leverage data, hence avoid-
ing incumbent firms from growing into
“too big to fail” corporations. A powerful
and effective regulatory governance struc-
ture is crucial to defend innovation, open
markets, and, ultimately, democracy: it
provides government with enough pow-
er to counteract the leverage that current
owners of data have. More importantly, a
multiple-agency delegation would better
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safeguard patients’ rights by protecting
their medical history from hacks, breach-
es and misuse. Finally, it would also avoid
targeted marketing from discriminating
against those who are less healthy, older
and more vulnerable.

RECOMMENDATION

Create a new inter-agency model in which,
through joint rulemaking, there is special
emphasis placed on equitable data gover-
nance that protects patient privacy. Given
the importance of expanding the way we
think about government and its crucial role
in defending our rights — especially when
the digital age has allowed corporations to
leverage enormous economic and political
power — I believe that the status quo needs
to shift. Healthcare is an area where equity
has to govern policy, and the current reg-
ulatory framework used to address consol-
idation in this industry, is heavily lacking
in this particular criterion. Additionally, a
new regulatory model might increase costs
initially, but such a model has the potential
to unlock widespread expertise in the mid-
term, and thus better mitigate the threats of
gigantic industry players.

CONCLUSION

The digital age poses challenges that re-
quire governments to think more proac-
tively and broadly about regulation. In or-
der to protect people’s fundamental rights,
policy makers, regulators, and elected ofh-
cials need to expand traditional definitions
of consumer welfare and explore new tools
to hold corporations accountable.
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Climate change will disproportionately harm low-income communities, communities of color,
and historically marginalized communities. While California has climate policies in place that
prioritize social equity, there is currently no one framework for combining indicators of climate
vulnerability with existing socioeconomic indices to identify the communities most at risk. This
paper synthesizes existing state data on fire risk, extreme heat risk, and flooding risk and combines
them with composite measures of socioeconomic climate risk to map social climate vulnerability
in California, demonstrating how a composite framework could be created. When indices are com-
bined, wealthy suburban and exurban communities are less at risk than suggested by their physical

climate vulnerability alone, whereas certain urban neighborhoods and areas in the Central Valley

are revealed to be at higher risk..

INTRODUCTION

Over the next century, California com-
munities will experience a wide range of
intensifying climate change impacts, from
extreme heat, to sea level rise, flooding,
drought, air pollution, and wildhires. While
these effects will be felt by all Californians
to some extent, low-income communi-
ties, communities of color, and historically
marginalized communities will be hit the
hardest. These communities already bear
a disproportionate share of environmental
pollution, while also facing socioeconomic
and health challenges.' The cumulative im-
pacts of race, poverty, and pollution make
these communities more vulnerable to
climate change impacts due to greater ex-
posure, preexisting health conditions, and
fewer resources to prepare for and recover
from climate change events.> For example,
a study of nine counties in California over

summer months found that for every 10°F
increase in temperature, there was a 2.6
percent increase in cardiovascular mortal-
ity, with mortality highest among African
Americans.* This “climate gap” is crucial to
consider as California policymakers devel-
op climate change and adaptation strategies
at the state and local level so as to prevent
climate change from further exacerbating
current inequities.

California has taken the lead in forming
climate policy, and more recently, climate
adaptation and resiliency planning, aimed
at not only reducing the impacts of cli-
mate change, but also increasing Califor-
nia’s ability to respond to, withstand, and
recuperate from climate events.* Many of
these policies and programs are centered on
social equity in an effort to uplift the com-
munities that will be hit hardest by climate
change and that historically have been ex-
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cluded from policy-making processes.’
For example, the state’s Integrated Cli-
mate Adaptation and Resiliency Program
(ICARP), established by Senate Bill 246
in 2015, explicitly defines and prioritizes
vulnerable commu-

climate change on frontline communities
in California so as to better inform climate
adaptation and resilience policy-making.
In answering this question, it’s import-
ant to account for the cumulative factors
that scale the climate

nities in California’s

impacts felt by wvul-

future  adaptation
and mitigation ac-
tions.® However,
for these goals to be
made actionable, the

state must first iden-

No one framework or
methodology exists
that includes a full,

comprehensive set of
indicators of climate

vulnerability that take into

account existing socio-

nerable communities.
Therefore, both social
and climate factors
must be considered

when quantifying the

disproportionate  im-

tify the communi-
ties most vulnerable
to climate change.

economic vulnerabilities and
environmental health risks.

pact of climate change.
This paper combines
these factors into a so-

cial-climate  vulner-

Many tools and data
sources exist that

take steps towards mapping and defining
indicators of climate vulnerability, yet
no one framework or methodology ex-
ists that includes a full, comprehensive set
of indicators of climate vulnerability that
take into account existing socio-economic
vulnerabilities and environmental health

risks.”

RESEARCH QUESTION

In light of the gap in tools described
above, this paper explores how to quantify
and map the disproportionate impact of

ability index at the
census tract level to allow for a neighbor-
hood-by-neighborhood comparison of
California communities’ vulnerability to
climate change. In this way, policymakers
can easily identify and prioritize commu-
nities that will feel the impacts of climate
change most severely.

Climate change is a multiplier of the
many interacting socio-economic and
environmental health inequities that mar-
ginalized communities experience due to
historical land-use and disinvestment pol-
icies. Therefore, social-climate vulnerabil-

ICARP Technical Advisory Council's Definition of Vulnerable Communities:
Climate vulnerability describes the degree to which natural, built, and human sys-
tems are at risk of exposure to climate change impacts. Vulnerable communities
experience heightened risk and increased sensitivity® to climate change and have
less capacity? and fewer resources to cope with, adapt to, or recover from climate
impacts. These disproportionate effects are caused by physical (built and envi-
ronmental), social, political, and/ or economic factor(s), which are exacerbated by
climate impacts. These factors™ include, but are not limited to, race, class, sexual
orientation and identification, national origin, and income inequality.
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ity is defined in this paper as a function of
exposure, sensitivity, and adaptive capacity
to account for cumulative vulnerabilities,
where exposure refers to the “magnitude,
frequency, and duration of climate-related
events”; sensitivity refers to the “physiolog-
ical and socio-economic factors that affect
the degree to which a population is impact-
ed by climate-related events”; and adaptive
capacity refers to “the broad range of re-
sponses and adjustments to climate change

» 1

available to communities”.” In addition,
this approach takes into account region-
al, and even neighborhood, differences in

the types of climate

BACKGROUND

A robust analysis of social-climate vulnera-
bility should include a wide range of indi-
cators, data sources, analytical techniques,
and input from experts and environmental
justice communities. This paper is a pre-
liminary attempt to quantify social-climate
vulnerability, and so is limited in scope
by a number of important factors - most
immediately, data availability and process-
ing power. The methodology and results
that follow in no way serve as a complete
solution for identifying vulnerable com-
munities, but rather

risks faced by com-
munities. As we will
see, this means that
a  well-off coast-
al community that
may have high ex-
posure to wildfires
and flooding, but

low sensitivity and

Climate change is a multiplier
of the many interacting socio-
economic and environmental
health inequities that
marginalized communities
experience due to historical land-
use and disinvestment policies.

as an example to il-
lustrate the impor-
tance of including
socio-economic and
health  vulnerabili-
ties in defining cli-
mate vulnerability.
Although no one
tool has yet been

high adaptive ca-

pacity, may have a lower social-climate
vulnerability than, for example, a commu-
nity in Oakland facing reduced exposure to
climate events, but higher sensitivity and
lower adaptive capacity.

Finally, this research and geospatial anal-
ysis is guided by many sources, but looks
largely to methods used by the California
Energy Commission’s California Climate
Change Center and the Pacific Institute in
the 2012 white paper, “Social Vulnerabili-
ty to Climate Change in California™, and
the Asian Pacific Environmental Network
in the 2019 report, “Mapping Resilience: A
Blueprint for Thriving in the Face of Cli-
mate Disasters™.

developed to com-
prehensively identify those communities
most vulnerable to climate change, much
research has been done to understand how
to model climate vulnerability and which
climate impacts, models, indicators, and
data sources should be used as inputs.

A complete analysis of climate vulnerabili-
ty should start with a full range of expected
climate impacts, such as extreme heat days,
sea level rise, extreme precipitation, mud-
slides, drought, cooling and heating degree
days*, and wildfires. Each of these impacts
present different hazards that will affect
our built and natural environments in both
the short and long term, in turn impacting
communities’ infrastructure, economies,
safety, and health. These impacts, their
magnitude, and their resulting hazards will
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vary by region; therefore, climate vulnera-
bility must include climate model data that
predicts the full set of climate impacts that
communities will face on a local level.

Global climate models are complex sim-
ulations that project atmospheric changes
based on a number of varying assumptions.
These models usually simulate climatic
changes at low resolutions spanning areas
larger than 100 km?* due to mathematical
complexity and processing limitations.'
To project climate change impacts at a re-
gional or local level, global climate mod-
el outputs must first be reduced to a finer
spatial and temporal scale. Localized Cli-
mate Analogues (LOCA) is a widely ac-
cepted method used to statistically down-
scale global climate model outputs to a 1/16
degree spatial resolution (about seven km?)
and a daily temporal resolution, making it
possible to simulate climate impacts in Cal-
ifornia on a local level.™ In addition, there
are more than 30 global climate models
developed by experts around the world
which each represent the atmosphere dif-
ferently. To account for variation between
different global climate models, projections

should be based on av-

dependent on the amount of greenhouse
gases estimated to be emitted in the future.
This quantity is of course unknown; there-
fore, global climate models are simulated
under varying greenhouse gas emissions
scenarios, or Representative Carbon Path-
ways (RCPs). California’s Fourth Climate
Change Assessment uses two RCPs in its
analysis, which for the purposes of deter-
mining climate vulnerability should each
be calculated and mapped separately: 1)
RCP 4.5, a medium emissions scenario in
which greenhouse gas emissions level off
around the middle of the 21st century and
by the end of the century are lower than
1990 levels with average statewide warm-
ing of 5.6° F, and 2) RCP 8.5, a higher
emissions, business-as-usual scenario in
which greenhouse gas emissions contin-
ue to increase through 2050 and level off
around the end of the century with average
statewide warming of 8.8° F.*

Many socio-economic and environmental
health factors increase climate vulnerability;
however, some are more directly related to
certain climate change impacts than others.
For example, outdoor workers are exposed
to the elements for ex-

erages from four LOCA
downscaled global cli-
mate models identified
by climate experts across
the state as most repre-
sentative of a range of
future scenarios in Cal-

On average, California
communities are
anticipated to experience
44 extreme heat days per
year through 2100.

tended periods of time
and already experience
high rates of respiratory
illness;® therefore, they
are particularly vulner-
able to extreme heat
events and smoke from

ifornia: HadGEM2-ES

(a warmer/drier simulation), CNRM-CM3
(a cooler/wetter simulation), CanESM2
(an average simulation), and MIROCs
(the simulation most unlike the others).”
Finally, given that increasing greenhouse
gas emissions are the main driver of cli-
mate change, global climate models are

wildfire events. A com-
plete analysis of social-climate vulnerabili-
ty should weight indicators based on their
contribution to a community’s exposure,
sensitivity, and adaptive capacity. Although
incomplete, an example of the types of fac-
tors that impact climate vulnerability given
certain climate change impacts is provided
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below.>> Many of these indicators are al-
ready in use in public health or environ-
mental justice tools and much of the data
required to create these indicators is public-
ly available, although they may come from
varying sources, dates, and levels of reso-
lution. Although beyond the scope of this
paper, future research should consider how
to process and combine a full set of such
indicators into one mapping tool using ex-
isting data to create a complete definition
and identification of social-climate vulner-
ability in California.

DATA

All climate data used in this paper is
sourced from Cal-Adapt, an open-data
website developed by the University of
California’s Geospatial Innovation Facility,
with oversight from the California Ener-
gy Commission.> Cal-Adapt provides data
and visualizations on a number of climate

change variables at the local level using
LOCA downscaled global climate mod-
el outputs. Due to the size of Cal-Adapt’s
spatial datasets and the requisite data pro-
cessing capabilities, climate projections for
California in this paper are based on global
climate model outputs using RCP 4.5 from
the CanESM2 model, which best rep-
resents average outcomes for California.>
Analysis in this paper is further limited to
extreme heat, flooding, and wildfire events
using the following datasets: historical ob-
served daily maximum temperatures from
1950- 2013; daily maximum temperature
projections for 2006-2100; coastal looding
projections during extreme storm events
over five 20-year periods from 2000-2100;
and annual wildfire scenario projections
from 1954-2100 based on historical data
of climate vegetation, population density,
and fire history combined with downscaled
LOCA climate projections.

Figure 1: Indicators of Climate Vulnerability as they Relate to Climate Change Impacts
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Social vulnerability analysis is limited
to an existing composite environmen-
tal justice score based on 20 indicators of
pollution burden and population charac-

heat days per census tract, the average pro-
jected area burned by wildfires per census
tract, and the average projected maximum
inundation depth during a storm event

teristics to account
for socio-economic
and environmental
health factors. This
data

CalEnviroScreen, a

comes from
mapping tool devel-
oped by California’s
Office of Environ-
mental Health Haz-

Climate adaptation and
resilience policies centered on
justice must be accompanied by
policies aimed at resolving the
baseline, historical inequities
experienced by marginalized
communities.

per census tract. The
overall climate vul-
nerability indicator is
created by averaging
these three variables
for each census tract
and taking the per-
centile rank. It’s im-
portant to note that
this approach relies

ard Assessment that

maps communities disproportionately bur-
dened by, and vulnerable to, pollution so as
to identify communities for climate invest-
ments and planning activities.>

METHODS

Combined Social-Climate Vulnerabili-
ty Indicator

The social climate vulnerability index de-
veloped in this paper combines a climate
vulnerability indicator and a social vul-
nerability indicator to create a ranking
of census tracts by overall social-climate
vulnerability. Given that climate change
is a multiplier of existing socio-econom-
ic, pollution, and health factors , the social
vulnerability indicator is multiplied by the
climate vulnerability indicator to obtain
the final social-climate vulnerability indi-
cator.*

Climate Vulnerability Indicator

The climate vulnerability indicator is based
on projected extreme heat, wildfire, and
flooding events. These variables represent
the average projected number of extreme

on averaging, which
compared to selecting maximum observa-
tions, has the effect of smoothing out the
data and creating a conservative estimate of
vulnerability.

The extreme heat indicator represents the
average number of relative extreme heat
days per year projected through 2100. This
analysis defines extreme heat days as days
with maximum temperatures above a lo-
cal high-heat threshold so as to account
for relative heat stress based on tempera-
tures local populations are accustomed to
experiencing. Local high-heat thresholds
are calculated on a scale of 12 km?* by: 1)
taking each 12 km? grid-cell’s daily maxi-
mum temperature observations from 1950
to 2013; 2) sorting these observations to
find the 95" percentile historical observed
temperature for each grid-cell, which
serves as the local high-heat threshold; and
3) finding the number of days per year with
projected temperatures above this local
high-heat threshold for each grid-cell. The
number of annual extreme heat days esti-
mated for each grid-cell is then averaged
over the 95 years of projections to find the
average number of estimated extreme heat

days per year per grid-cell. Finally, to de-

47



Mapping Social Climate Vulnerability in California

termine the number of extreme heat days
at a census tract level, which may be larger
than the 12 km? area over which extreme
heat days were calculated, the number of
extreme heat days is averaged over all grid-
cells that fall within a census tract. Figure
2 demonstrates that much of California is
anticipated to experience a high number of
relative extreme heat days — on average,
California communities are anticipated to
experience 44 extreme heat days per year
through 2100, with census tracts in Hum-
boldt and San Bernardino counties project-
ed to experience extreme heat for an aver-
age of two months out of each year.

Figure 2: Average Number of Projected
Extreme Heat Days in California
through 2100

The wildfire indicator represents the av-
erage annual area in hectares projected to
burn in wildfires through 2100 using wild-
fire projections for the years 2019-2100.
This area is found using a method similar
to that of the extreme heat indicator and is
also calculated on a scale of 12 km?: 1) the
annual area projected to burn within each
12 km? grid-cell is averaged over 2019-2100
to find the average annual area estimated
to burn in wildfires; and 2) this estimated
area is then averaged over all grid-cells that
fall within a census tract to find the average
annual area projected to burn at the cen-
sus tract level. Figure 3 shows that much
of Central Northern California and coastal

Figure 3: Average Area Projected to Burn
in Wildfires in California
through 2100
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Southern California are expected to expe-
rience consistent wildfres through 2100.
In fourteen census tracts, more than hfty
hectares on average are projected to burn
in wildfires every year, with six of these
census tracts in Santa Barbara county alone,
and four in San Luis Obispo county.

The flooding indicator represents the
maximum depth of inundation projected
during a 100 year storm through 2100. This
is calculated similar to the extreme heat and
wildfire indicators using a 12 km? area. The
maximum projected inundation depth is
found by taking the maximum inundation
depth of each 12 km? grid-cell in California
projected for each 20-year period provided
by Cal-Adapt and averaging the maximum
inundation depths for all five 20-year pe-
riods. This is then averaged over all grid-
cells that fall within a census tract to cre-
ate census tract level estimates. As can be
seen in Figure 4, only coastal communities
will experience flooding as a result of sea
level rise; however, of those communities,
42 will experience maximum inundation
depths greater than 20 meters, with Bay
area communities expected to experience
maximum inundation depths greater than
35 meters — the highest levels of flooding
in the state.

Social Vulnerability Indicator

As previously discussed, in place of a full
set of indicators representing social vul-
nerability, CalEnviroScreen data is used
to approximate overall social vulnerability.
CalEnviroScreen creates an overall ranking
of census tracts by combining the follow-
ing indicators of population characteristics
and pollution burden: 1) Exposure Indica-
tors: ozone, PM 2.5, diesel particulate mat-
ter, drinking water contaminants, pesticide

use, toxic releases from facilities, trafhc
density; 2) Environmental Effect Indica-
tors: cleanup sites, groundwater threats,
hazardous waste generators and facilities,
impaired water bodies, solid waste sites and
facilities; 3) Sensitive Population Indicators:
asthma, cardiovascular disease, low birth
weight infants; and 4) Socio-Economic
Factor Indicators: educational attainment,
housing burden, linguistic isolation, pover-
ty, unemployment.s This analysis uses the
overall CalEnviroScreen score as a proxy
for social vulnerability.

RESULTS

By comparing the results of the climate
vulnerability indicator (Figure s) and the
social-climate vulnerability indicator (Fig-
ure 6), it’s possible to identify the effect of
including sensitivity and adaptive capacity
via social and environmental health factors
when considering climate vulnerability.
Communities” vulnerability looks quite
different when considering their sensitivity
and adaptive capacity, on top of expected
exposure. For example, Central Valley and
urban communities are generally ranked
higher by the social-climate vulnerability
index than the climate vulnerability index.
According to the climate vulnerability indi-
cator, the top ten census tracts most vulner-
able to extreme heat, flooding, and wildfires
combined include census tracts across the
state from Sacramento, El Dorado, Monte-
rey, Santa Barbara, Nevada, Solano, Contra
Costa, and San Diego counties (see Table
1: Top Ten Climate Vulnerable Commu-
nities in California). These results change
significantly when factoring in CalEnvi-
roScreen population characteristics and
pollution burden—the top ten most vulner-
able census tracts become those from just
six counties: San Joaquin, San Bernardino,
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Figure 5: California Climate Vulnerability Index
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Fresno, Riverside, and Sacramento county
(see Table 2: Top Ten Social-Climate Vul-
nerable Communities in California).

Zooming in on the Bay Area (Figure 7),
urban communities increase in ranking
when considering social and environ-
mental health factors. Hunters Point, San
Francisco moves into the top ten most
vulnerable census tracts when considering
social-climate vulnerability, yet when con-
sidering only climate vulnerability, census
tracts from only Solano and Contra Costa

counties appear in the top ten most vulner-
able census tracts.

CONCLUSION

These differences highlight how areas with
high exposure, but high adaptive capacity
and/or low sensitivity, are less vulnerable
to climate change than areas with less ex-
posure but lower adaptive capacity and/or
higher sensitivity. Including sensitivity and
adaptive capacity significantly changes the
landscape of climate vulnerability in Cali-

Table 1: Top Ten Climate Vulnerable Communities in California

Social Climate Social-Climate
Census Tract County Vulnerability Vulnerability Vulnerability

Score Score Score
06067008513 Sacramento 81.90 100 39.33
06017030809 El Dorado 8.45 99.99 38.52
06053011700 Monterey 3.08 99.98 772
06083002604 Santa Barbara 0.0 99.96 0.012
06083002005 Santa Barbara 9.13 99.95 35.03
06057000801 Nevada 17.62 99.94 69.53
06095252000 Solano 14.37 99.93 57.85
06095250605 Solano 20.36 99.91 76.79
06013357000 Contra Costa 17.60 99.90 67.64
06073019002 San Diego 24.02 99.89 84.78

Table 2: Top Ten Social-Climate Vulnerable Communities in California

Social Climate Social-Climate
Census Tract County Vulnerability Vulnerability Vulnerability

Score Score Score
06077000801 San Joaquin 82.39 86.27 100
06071001600 San Bernardino 90.68 65.82 99.99
06019001100 Fresno 94.09 43.76 99.98
06071004104 San Bernardino 63.49 92.47 99.96
06077000300 San Joaquin 80.18 70.82 99.95
06065042902 Riverside 53.27 97.64 99.94
06065046700 Riverside 69.15 85.99 99.93
06065042505 Riverside 65.65 89.53 99.91
06077000900 San Joaquin 66.46 87.82 99.90
06071004900 San Bernardino 74.95 75.47 99.89
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Fig 7: Comparison of Climate and Social-Climate Vulnerability in the Bay Area

fornia, demonstrating that climate vulner-
ability can’t be defined solely based on ex-
posure, but must factor in the multiple and
interacting socio-economic and environ-
mental health factors that impact front-line
communities. This type of social-climate
vulnerability analysis is critical in inform-
ing California’s climate adaptation and re-
silience policies to prevent vulnerable pop-
ulations from bearing the brunt of climate
impacts and costs, and instead strengthen
community resources and resilience.

As the state moves towards including eq-
uity and environmental justice concerns in
its climate adaptation policies, further work

must be done to combine a full set of indi-
cators, such as those suggested in this paper,
into a mapping tool similar to CalEnviro-
Screen. In addition, a climate adaptation
and resilience policies centered on justice
must be accompanied by policies aimed at
resolving the baseline, historical inequities
experienced by marginalized communities.
Finally, the use of data should never replace
the voices of vulnerable communities, but
should instead be used to support com-
munity advocacy efforts and empower the
lived experiences of frontline communities.
Therefore, the creation of a social-climate
vulnerability tool must include communi-
ty input to ensure it accurately reflects the
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lived experience and concerns of frontline
communities. Combined with community
input and expertise, a social-climate vul-
nerability tool is critical in assisting poli-
cymakers in identifying communities most
disproportionately impacted by climate
change and designing climate adaptation
strategies that prioritize and strengthen
these frontline communities.
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Climate change will disproportionately impact low income communities and communities of color
in California. Although climate resilience has often focused on the built environment, the capacity
for communities to recover from environmental shocks also requires resilient “soft systems.” Com-
munity-driven planning processes can support equitable climate outcomes by addressing climate
risks while also building social cohesion and community resilience. Expert interviews, literature
reviews, and case studies reveal three opportunities for investment in community-based climate
resilience: community health, workforce development, and disaster preparedness. Disaster pre-
paredness offers guidance for community-based climate resilience programs because it focuses on
preparing communities for the variety, intensity, and frequency of shocks. This report recommends
designing program priorities, program elements, and measurement indicators through co-design

methods with community members, which can help ensure that benefits are direct and meaningful

for the targeted community.

INTRODUCTION

Climate change will affect all residents of
California, and it will particularly impact
the livelihoods of low- and moderate-in-
come residents. This disproportionate im-
pact is due to a cascading, interrelated set
of issues: low-income communities and
communities of color are more likely to
live in areas with existing environmen-
tal hazards, poor infrastructure, and lower
access to healthcare because of redlining,
exclusion from decision-making, and pov-
erty. These existing disparities, combined
with a poor track record of helping these
types of communities when disaster does
occur, means that low- and moderate-in-
come Californians should be the priority
when designing climate change resilience

programs in the state. The implications for
workers are broad: climate change impacts
both the type of work that will be needed
(e.g. green jobs) and the way that current
jobs are done (e.g. outdoor manual labor).

Climate resilience is a broadly used term
that is rarely well defined. This report draws
on the definition provided by the Intergov-
ernmental Panel on Climate Change: “A
combination of resistance to frequent and
severe disturbances, capacity for recovery
and self-organization, and the ability to
adapt to new conditions.” In addition to this
definition’s emphasis on social resilience,
we also use the term “climate resilient” to
refer to the capacity of infrastructure, or
the built environment, to withstand dam-
age due to climate change. Similar terms,
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such as “community-based resilience” or
“equitable climate resilience,” emphasize
activities or outcomes determined by and
for a specific community. These activities
typically focus on remedying inequitable
outcomes caused by larger socioeconom-
ic forces, such as housing (in)stability or
(in)equitable land use. Equitable climate
preparedness planning elaborates on these
concepts by describing how to create eq-
uitable climate outcomes by engaging in
community—driven planning processes, si-
multaneously address-

occur - whether those shocks are from cli-
mate change, political upheaval, or other
human-made disasters.3

COMMUNITY RESILIENCY NEEDS IN
THE UNITED STATES

Climate resiliency needs in California are
well documented, with literature and re-
search on different types of climate risk
(e.g. flooding, wildfires), types of com-
munity (e.g. low-income communities),
im-

and economic

ing climate risks and
building community
empowerment, social
cohesion, and a shared

sense of purpose.>

Disaster preparedness
offer

com-

and  response
guidance for
munity-based climate

resilience  programs,

Creating climate resiliency
requires a bottom-up
approach and increased
up-front mitigation and
adaptation funding to actively
prevent loss in advance of
unpredictable disasters as the
climate changes and disasters
become more frequent.

pacts (e.g. job loss
and change, financial
loss from disasters).
The findings of this
needs assessment re-
flect our understand-
ing that the majority
of existing analysis
on climate resilience
focuses on the built

this

environment;

both in the form of

best practices and lessons learned. Di-
saster preparedness has historically been
top-down in approach and drastically
underfunded in comparison to disaster
response funding: Creating climate resil-
iency requires a bottom-up approach and
increased up-front mitigation and adap-
tation funding to actively prevent loss in
advance of unpredictable disasters as the
climate changes and disasters become more
frequent. Complicating this effort is the
fact that disaster risk reduction in the past
depended upon predictability in the types
and scales of specific disasters. Resilience
has emerged as the preferable paradigm for
disaster preparedness because it focuses on
preparing communities for the variety, in-
tensity, and frequency of shocks that may

needs assessment adds
to current literature and research on “soft
systems” resilience involving social, psy-
chological, and economic systems.+ These
issues are critical to the needs of low-in-
come people because they are among the
most likely to be impacted by the negative
social effects of climate change. The needs
assessment surfaced the following three ar-
eas for structuring people-focused climate
resilience investments:

1. Community Health
2. Disaster Preparedness

3. Workforce Development
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COMMUNITY HEALTH

Public health organizations around the world agree that climate change is the single greatest threat
to human health today.> Underlying public health status is a key predictor of vulnerability: if a com-
munity is unhealthy at baseline, then it will not be resilient to climate change. Because of this, climate
change’s health impacts will affect people of all socio-economic and geographic statuses, but will af-
fect low-income people the most:¢ “The direct health impacts of climate change are due primarily to
heat-related morbidity and mortality, and injuries and fatalities associated with other extreme weather
events such as flooding, severe storms, or wildfires. [...] Of even greater concern, though, is that climate
change threatens our life support systems. Humans cannot live without clean air, water, food, shelter,
and security. Climate change threatens these all.” 7 Consequently, most efforts in the United States
to understand and mitigate the effects of climate change on people are housed within public health
departments and agencies. The public health field is a critical member of climate resilience efforts and

should be consulted and involved with local and regional efforts.

As previously defined in this report, a community’s resilience to climate change is a combination of
resistance to frequent and severe disturbances, capacity for recovery and self-organization, and the
ability to adapt to new conditions. Linda Rudolph, the director of the Public Health Institute’s Center
for Climate Change and Health, describes the connection: “If a neighborhood is prone to flooding on
a normal basis, or already has low air quality, then natural disasters will tip them over the edge [...]
targeting any issues that make a community unhealthy will make them more resilient.” These health in-
terventions, therefore, are far more expansive than those traditionally defined as “health-related,” from
housing stabilization to economic opportunity to the removal of toxic sites in proximity to residential

neighborhoods.

Mental health is another soft-systems impact of climate change that gains less attention than is war-
ranted. Studies have shown that climate change has already had serious global implications on mental
health, including higher rates of depression, anxiety disorders, post-traumatic stress, substance abuse,
and suicide - all of which are expected to worsen as the effects of climate change are felt more acutely
and broadly? These effects are also more likely to be felt by vulnerable groups including children, elder-

ly people, those with pre-existing mental health issues, and people living in poverty.™®
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DISASTER PREPAREDNESS

Climate change is altering the way that communities must prepare for disasters. Disaster preparedness
has historically used calculations of how likely and how large disasters are likely to be using models
based on historical data; climate change has made the size and likelihood of disasters more unpredict-
able, making planning for them more challenging. Longer droughts, more extreme and sporadic rain-
fall, and higher temperatures have increased wildfire extremity, landslides, drought-related economic
impacts, and heat-related deaths and illnesses, and most communities are inadequately prepared to

respond.”

Exacerbating the impacts of changes in frequency and intensity of disasters due to climate change, the
United States has long under-invested in disaster preparedness. Out of all federal spending on flood
risk reduction, 90% of funds are allocated in reaction to disasters rather than in forward-looking miti-
gation.”? This spending pattern is inefficient for two reasons: 1) it is less expensive to prevent disasters
than to respond to them, and 2) spending during disasters is often chaotic, resulting in inequitable or

unaccountable distribution of resources, and frequently misses communities that need resources.™

Increasing funding for disaster preparedness is not enough. In order to create climate resilient com-
munities, community-led and centered preparedness is necessary. Traditionally, disaster preparation is
very top-down, led by large agencies that do not work closely with community members. As a result,
programming and policies often do not focus on low-income communities and communities of color.
Ana-Marie Jones, the former executive director of Alameda Collaborating Agencies Responding to
Disasters (Alameda CARD), described how current disaster preparation is designed, and how it should
change: “Current disaster prevention and climate change mitigation messaging isn't resonating with
people because it's fear-based. [It] doesn’t motivate people or make them want to change because
it makes them feel helpless and hopeless.”* Jones referred to public programs encouraging people to
create disaster kits and plans; these programs miss the mark with low-income communities who cannot
afford to stockpile food or buy specialty supplies for go-kits. Disaster kits are one example among many
public instructions that miss the mark among the most vulnerable communities. Directives that are un-
realistic for people’s lived experiences and messaging that scares people about the future inadequately

prepare most people for potential disasters.

Effective disaster preparation training should make people feel empowered, understand their capa-
bilities and options, and equip them with the leadership skills and mentality needed to protect them-
selves and others in the face of disaster. Shamika Ossey, the director of Watts Community Emergency
Response Team (CERT), described her view on community-based training: “We are subject matter
experts. [...] Disaster may not resonate [with the community] but knowing they have the skills to apply
to any situation [does].*® By making people feel capable and understanding the risks their community
faces, the community will become more resilient than participating in a traditional, top-down program

approach.
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WORKFORCE DEVELOPMENT

Climate change has already influenced the growth or shrinkage of employment sectors and the types
of work that people do. Our economy is moving away from emissions-heavy industries, eliminating the
need for some jobs while creating new ones in renewable sectors and green infrastructure. Conditions
for outdoor and indoor workers are being impacted by changes in weather and air quality.” There is
increasing strain on sectors like the health care industry as heat-related and respiratory illnesses in-
crease.® Emergency responders, health care workers, firefighters, utility workers, agricultural workers,
manufacturing workers, and transportation workers are all likely to be impacted on the job by exposure
to heat, air pollution, extreme weather, biological hazards (new diseases and disease vectors), and
indoor climate issues like aging “sick buildings,” which have poor indoor air quality or are made with

hazardous materials.”

Focusing workforce development and setting standards for workforce safety with climate change in
mind are two key areas of focus to create more resilient working class communities. Unions should
be proactive in ensuring that green infrastructure and infrastructure upgrades, new industries in solar,
changes in transportation, healthcare, and construction overall create new good union jobs, not just
contract employment.2° State level climate resiliency plans are often disconnected from current work-
force training. We need further research into workforce development gaps, opportunities to create
high quality green jobs, and increased collaboration between labor organizations and climate mitigation

sectors.”!

In addition to these workforce development questions, California leads the country in income inequal-
ity. Mitigating climate change will create opportunities to either reinforce this status quo or chart a
more economically equitable direction for the state. A recent report on climate equity and labor im-
pacts from the UC Labor Center warns that “we can tackle the challenges of inequality weighing on the
state and the nation through climate policy, and if we don’t, the inequities in our overall economy are
likely to be reproduced in the emerging clean energy sectors.”?? For example, switching to renewable
energy sources from fossil fuels results in a loss of jobs in refineries: creating high-paying union jobs in
the clean energy sector can mitigate this job loss. Decreasing income inequality is a critical component
of cultivating climate resilience in California and should be a primary goal of any program regardless of

whether it targets workforce development or worker-related issues.

59



Community-Based Climate Resilience

BEST PRACTICES IN COMMUNITY-
BASED CLIMATE RESILIENCY
PROGRAMS

Ample literature details the design process
of equitable, community-centered climate
resilience programming. Because of the
breadth and depth of guidance in the field,
it is essential for policymakers and planners
to digest and implement these takeaways.
Best practices in community-based climate
resiliency programs are outlined below.
They serve as a summary of our findings
from interviews, case studies, and key lit-
erature.

COMMUNITY SELECTION
ENGAGEMENT

AND

Clearly Define the Target Community

Policymakers should explicitly define the
“vulnerable community” being target-
ed. If using this term in a policy or grant
program, we recommend clarifying what
“yulnerable” means, since it can be defined
in several ways in the context of climate
change. Wealthy coastal communities are

people with disabilities, and people who
are undocumented. These groups are often
overlooked by top-down disaster risk pri-
oritization.*

Engage Community Members Through
Participatory Methods

Policymakers should engage communi-
ty members and ask for feedback on draft
plans, legislation, and program design;
similarly, get community feedback on
any implementation plans for policies or
programs. There are many resources that
outline how to design engagement activi-
ties. The SB 1000 Implementation Toolkit,
created by the California Environmental
Justice Alliance (CEJA), provides a step-
by-step guide to creating meaningful com-
munity engagement processes, including
how to identify and reach out to existing
community organizations to get started.
The toolkit identifies recommendations for
the order of planning activities, interactive
activities to do with community members
at meetings, and incorporation of local
governance to blend stakeholder groups’
needs. We recommend the consultation

vulnerable to sea lev-
el rise but may have

It is essential that

more resources  to
handle impacts com-
pared to vulnerable
communities that are
socioeconomically
disadvantaged. Sim-

ilarly, be specific if

policymakers ensure
community buy-in and have a
strong understanding of their
commitments before starting
a program.

of this toolkit when
designing a project,
policy, or
that affects vulnerable

program

communities.

It is essential that
policymakers  ensure
community  buy-in

using terms like disad-

vantaged, low-income, and the like. This
will ensure that programming actually
helps the intended recipients. It’s impera-
tive to promote the inclusion of margin-
alized stakeholders including communities
of color, children, women, the elderly,

and have a strong un-
derstanding of their commitments before
starting a program. Policymakers should
establish partnerships with local communi-
ty organizers and NGOs and allocate time
and budget to this engagement process be-
fore disaster strikes. While it seems obvi-
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ous, many organizations neglect to do this
groundwork and often fail because com-
munities and the program were misaligned
from the beginning.*®

PROGRAM DESIGN

Define Resilience and Program Priori-
ties with the Community

It is important to consider that the char-
acteristics of a climate resilient household
differ across livelihood types, genders, and

geographies. ~ While

provement in quality of education, water,
health, transportation, and markets.? This
suggests that policymakers need to better
understand the links between these broader
needs and reassess their risk reduction and
resilience strategies.

Fund The Community First

Programs should deliver direct and mean-
ingful benefits to program recipients. Of-
ten, programs working on climate resil-
ience deliver dispersed or trickle-down
benefits. This strategy

universal climate vul-
nerability tools have
been developed, these
characteristics are still

difficult to

at a community lev-

evaluate

el.7 Because of this,
the United Nations

Policymakers need to better
understand the links between
the community's broader
needs and reassess their
risk reduction and resilience
strategies.

the benefits
and negates the bot-

dilutes

tom-up approach that
is most recommended
for community-based
resilience. The more
directly the dollars go

to impacted commu-

Development  Pro-

gramme has developed the Community
Based Resilience Analysis (COBRA) Assess-
ment, a toolkit that can be used to guide
communities through a localized resiliency
assessment. This tool gives members of a
community the opportunity to define met-
rics of resilience based on their lived expe-
rience. Implementation of this assessment
across four communities in Uganda and
Kenya revealed that current program pri-
oritization is often mismatched with com-
munity-defined indicators.®® In the study,
community members consistently high-
lighted access to higher education, access
to clean water, and peace and security as
priority characteristics of a resilient com-
munity. However, expansion of secondary
or tertiary education is rarely prioritized
in policy interventions to address climate
change. The communities’ top-rated pol-
icies often involved the expansion or im-

nities, and the more
the funding matches the scale of need in
the community, the better.

On this note, the Greenlining Institute
defines “meaningful” community bene-
fits as ones that are “Relevant and useful
to the community [...] informed by com-
munity-identified needs.” In low-income
communities, “money is the number one
thing [that is needed] to adapt to climate
change.” This definition emphasizes the
importance of community involvement
and leadership in each part of a funding
process, following the guidelines described
in community participatory processes. Be-
cause this type of community involvement
takes time and resources, funders should
allocate resources to this process and those
involved as part of any funding initiative.”
Greenlining highlights the California Stra-
tegic Growth Council’s Transformative
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Climate Communities (TCC) program as
an exemplar of how to deliver direct and
meaningful benefits through grantmaking.
TCC programs must engage directly and
substantially with communities through-
out each phase of a project. Additionally,
TCC dollars must go to communities that
fall within the top 5% of Disadvantaged
Census Tracts based on data from CalEn-
viroScreen.®* CalEnviroScreen’s map of
disadvantaged communities is determined
through a combination of climate, eco-
nomic, social, and health indicators.:

Program Elements

After getting local stakeholder and com-
munity buy-in, successful climate resiliency
programs combine multiple elements when
possible. Good examples include workforce
development, climate adaptation activities,
and strategies to prevent displacement of
residents during infrastructure improve-
ments.* In any program, building commu-
nity expertise, leadership,

It is important to put the people being
served at the center of a program by fo-
cusing on building capacity and leadership
among participants. Focusing disaster pre-
paredness entirely on assembling plans and
resources (e.g. emergency kits) ignores the
reality of poor people who cannot spare
extra food and money to stock for a poten-
tial future threat when there are urgent de-
mands on these resources today. This type
of messaging is isolating to these groups
and contributes to lingering apathy and
helplessness. It is more helpful to ensure
that people have the skills and knowledge

of what to do when a disaster occurs.®
Measurement

Measurement and evaluation of a pro-
gram’s success is critical to program de-
sign. Identifying program goals is the first
step to designing a measurement process
by asking what standard the program will
hold itself. If policymakers are unable to
measure the ultimate goal

skills

is a key part of creating

management, and
a resilient community.
For example, the Watts-
CERT program is an edu-
cational training program
for community members
to gain basic disaster re-

sponse skills such as light

Although it may sound
reductive, a program
designed to achieve

“resilience” can best be

measured by a decline
in vulnerability of the

target community.

(e.g. better community
cohesion in the aftermath
of a climate-related di-
saster), then they should
determine what interme-
diate goals or outcomes
are measurable and would
logically occur based on
the program.

search and rescue, team
organization, and disaster medical treat-
ment.* Although it focuses on natural di-
saster response, the training prepares the
community for other kinds of shocks. It
also builds a community-level support sys-
tem and exposes participants to new career

paths.’?

Although it may sound reductive, a pro-
gram designed to achieve “resilience” can
best be measured by a decline in vulnera-
bility of the target community. Indicators
of a community’s vulnerability to climate
change have been outlined by a variety of
key organizations and can serve as guid-
ance when developing measurement goals
and outcomes for a program.

62



Berkeley Public Policy Journal | Fall 2020

Mapping Resilience identified four com-
prehensive frameworks that measure mul-
tiple exposures to climate risk, assess pop-
ulation sensitivity to risks, and quantify
adaptive capacity (See Table 1).* Similarly,
Cal EnviroScreen uses environmental, so-
cial, and health information to produce a
climate vulnerability score for each census
tract in the state.** These indicators rein-
force that climate vulnerability must be
measured by a combination of factors; not
simply a community’s risk to exposure. A
community’s resilience is highly dependent
on other factors that influence their sensi-
tivity to risks such as poverty or ability to
access resources.

These holistic indicators and measurement
tools are crucial in order for practitioners to
evaluate their impact, communicate results,
and compare vulnerability across commu-
nities. In addition, it’s important to collect
local qualitative data in order to capture

indicators that are more contextually spe-
cific. Measurement of contextual indicators
can inform how a program is impacting
local drivers of resilience and can ensure
that program goals are aligned at a com-
munity-level. UNDP recommends using
a combination of universal and contextual
indicators for effective program measure-
ment.*

RECOMMENDATIONS FOR POLICY
MAKERS

The initial process of community en-
gagement and planning is often the most
time-intensive and challenging. We see
opportunities for policymakers to lever-
age existing community networks in order
to reduce this burden. Communities with
high disaster vulnerability but with exist-
ing strong forms of community cohesion
(e.g. unions) may be good options for pro-
gram pilots.

Table 1: Climate Vulnerability Indicators (From Mapping Resilience)

Exposure

Temperature, Wildfire Threat, Flood Risk, Drought Risk, Air Quality

Sensitivity to Risk

disabled members

stock

Demographics: race/ethnicity, linguistic isolation, poverty,
percentage of households with children, eldery, foreign-born, or

Socioeconomic Status: unemployment, educational attainment,
income inequality using GINI coefficient, health insurance coverage,
food insecurity, voter participation

Housing: percentage of renters, affordability, average age of housing

Adaptive Capacity
And Responders

Vehicle Access, Transit Access, Medical Facilities, Emergency Services
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There are ample resources, guides, and ac-
ademic experts on this subject. What is of-
ten lacking is implementation. We recom-
mend that policymakers harness existing
research and build a network with organi-
zations already doing this work to support
implementation efforts. Ensure that when
policy is passed, it funds local community
planning and provides resources to those
who will be doing the job and the commu-
nities being served. Compelling and com-
prehensive guides to program design, im-
plementation, and measurement include:

1. SB 1000 Implementation Toolkit by
California Environmental Justice Alliance

2. Making Equity Real in Climate Adap-
tation and Community Resilience Policies
and Programs by Greenlining Institute

3. Mapping Resilience by Asian Pacific En-
vironmental Network Pan

4. Community Based Resilience Analysis
(CoBRA) Implementation Guidelines by
the United Nations Development Pro-
gramme

We recommend policymakers use the
methods outlined in this report to conduct
further research into worker-specific cli-
mate impacts at a local level. Additionally,
further research is required in other areas of
concern, specifically workforce needs. Pol-
icymakers have an important role to play in
ensuring that good jobs and climate resil-
ience grow together.

Climate resilience is complex and multidi-
mensional; policymakers cannot realistical-
ly focus on all aspects of it. We recommend
the use of a theory of change to create a

climate action plan: determine what out-
comes are most important to community
members and map how the core compe-
tencies of stakeholder groups can best be
harnessed to address them.

This analysis of community-based climate
resiliency highlights the importance of
co-design methods, the inclusion of mar-
ginalized groups as active participants in
program design and enactment, and pro-
grams that generate community capacity
to respond to a variety of shocks. Our find-
ings indicate that these programs are im-
portant, effective, and severely underrepre-
sented in the landscape of climate change
interventions. Equity-focused programs
also require intense, sustained resource
commitment in the form of time, money,
and people. While we ultimately recom-
mend policymakers pursue and support
community-based resiliency work, it is
important to recognize the tradeofls, espe-
cially if the top priority is scalability. In au-
thentic community-based program design,
interventions must be context specific and
driven by local community knowledge;
program planning must be well-resourced
and funds should be direct. While methods
and planning processes can be scaled, the
program curriculum may be varied based
on community needs. On a state level, this
means that programs must have enough
built-in flexibility in order to accommo-
date localized needs and support people
working directly on the ground.
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TOWARDS A MORE CENTRALIZED

REGIME OF LAND USE REGULATION
ALTERNATIVE MODELS OF GOVERNANCE FOR
SURPLUS AGENCY LAND IN CALIFORNIA

EDWIN SUN

Edited by: Dylan Crary & Jack Duffy

Recent legislation and court rulings have increased the policy relevance of the State of Califor-
nia's Surplus Land Act, which requires thousands of local governments across the state to offload
their excess land for the purpose of developing affordable housing. This paper argues that the
Legislature should reform the Surplus Land Act so that the state government administers and
supervises housing development on excess government lands, even though these lands are currently
held by local governments. Drawing from scholarship on the history of city planning and as well
as economic research, this paper characterizes the California housing crisis as a classic economic
shortage exacerbated by exclusionary racial policies. Supplemented by interviews with government

officials, this paper concludes that the state's central government has greater expertise and appetite

for overturning exclusionary housing policies than local governments.

INTRODUCTION

California is in the grips of a historic hous-
ing shortage. The scale of the human toll
is staggering: 5.9 million households in the
state are unable to afford the cost of hous-
ing. About 62 percent' of these households
can be found in the Los Angeles and San
Francisco regions, where the market rent
for a one-bedroom apartment stands at
$1,755% and $3,720° per month, respectively.
The median price for a house in the state
now hovers at $600,000.4

Across all major US metros, the San Fran-
cisco Bay Area had the widest socio-eco-
nomic disparities between inbound and
outbound migrants. On net, low-income
households are departing from the Bay

Area, while the region attracts an influx of
households earning more than $100,000
per year. Nearly 40 percent of the Bay Ar-
ea's out-migrants are households earning
less than $50,000 a year. Black and Latino
out-migrants are heavily overrepresented
in the latter group. In fact, black and Lati-
no families in the lowest third of the in-
come bracket were roughly twice as likely
to move out of the Bay Area compared to
their counterparts in the highest third.s

Statewide, there is simply too little new
housing and it is too difhcult to build hous-
ing. The McKinsey Global Institute esti-
mated that, since 2005, the state has added
only 308 new units of housing for every
1,000 new inhabitants— and therefore must
build 3.5 million units of housing by 2025
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in order to fill that gap.® In the state's eco-
nomic centers, where the imbalance be-
tween jobs and housing is most acute, the
need for new housing is all the greater. The
Bay Area saw 5.4 new jobs for every unit
of new housing constructed between 2011
and 2017.7

Homebuilders in California struggle to
deliver more production because of limit-

the California Environmental Quality Act
(CEQA), which additionally requires vari-
ous levels of environmental impact analysis
on development projects.

While land use regulation can be harnessed
to mitigate pollution impacts and monitor
quality of the housing stock, the history of
these tools is inextricable from the histo-
ry of exclusionary zoning and economic

ed land, high cost of
materials, high cost of
labor, and regulatory
restrictions. Regula-
tion is one of the only
drivers of construc-
tion cost that is direct-
ly under the control
of policymakers. Reg-
ulations in force today
contribute to lengthy

While land use regulation
can be harnessed to mitigate
pollution impacts and monitor
quality of the housing stock,

the history of these tools is

inextricable from the history

of exclusionary zoning and
economic segregation.

segregation. Indeed,
we can trace a direct
line between today's
racial inequities in
housing and the rac-
ist housing policies of

yesterday.

A number of schol-
ars have documented
how zoning decisions

and complex approv-

al processes on project dimensions such as
the building's use, environmental impacts,
building codes, and rules around labor and
procurement standards.® The economists
Edward Glaeser and Joseph Gyourko es-
timate a strongly positive relationship be-
tween the length of project regulatory ap-
provals and the cost of housing.*°

While the causes of the statewide housing
shortage are multifaceted, this article is pri-
marily concerned with regulation of land
use. This article will use the terms "enti-
tlements process" and "land use regulation”
interchangeably to mean the process by
which governments control the character
of their built environment. In California,
as in much of the United States, the entitle-
ments process is generally administered at
the municipal level, and involves such con-
cepts as zoning, permitting, and design re-
view. Unique to the Californian context is

in the 20th century
were motivated by racial animus. After the
end of the Reconstruction period in the
United States, a large number of South-
ern cities enacted racial zoning to enforce
the nascent system of racial segregation.
In 1917, the Supreme Court issued a ruling
on Buchanan v. Warley that declared the
City of Louisville's racial zoning ordinance
to be unconstitutional. Scholars have con-
vincingly shown that these ordinances did
not simply fade into history; they mutated,
often shifting from explicitly racist ratio-
nales to economic ones, and continued to
proliferate as the African American popu-
lation grew across almost all major cities in
the country.”

Richard Rothstein retells the story of Presi-
dent Warren Harding's Advisory Commit-
tee on Zoning and how its membership of
committed segregationists in 1921 promot-
ed zoning policies that ultimately resulted
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in racially homogenous neighborhoods.
Frederick Law Olmsted, Jr., a member of
the Committee and a former president of
the American City Planning Institute once
told city planners in a speech that, "in any
housing developments which are to suc-
ceed, [...] racial divisions [...] have to be
taken into account. [If] you try to force the
mingling of people who are not yet ready
to mingle," their planning could not flour-
ish. Having shifted to economic rationales
as justification for their former explicitly
racist zoning, planners were able to evade
judicial scrutiny. Rothstein recounts that,
starting in 1926, the Supreme Court began
to uphold zoning rules that banned apart-
ment buildings in single-family neighbor-

hoods.  Elaborating

War II, the Oakland Planning Commission
declared that heavily black West Oakland
was “blighted” and proceeded to demol-
ish almost 10,000 units of housing there to
make way for downtown redevelopment,
including running three major interstate
freeways and a new Bay Area Rapid Tran-
sit (BART) line through formerly residen-
tial areas.B

These brief histories offer only a glimpse
into the racialized motivations undergird-
ing the form of the American city. It is
impossible to discuss the urban built en-
vironment or economic disparities in the
United States without confronting the rac-
ism baked into the ideologies, sensibilities,
and, ultimately, poli-

on its decision, the
"the

apartment house is a

court wrote,
mere parasite, con-
structed in order to
take advantage of the
open spaces and at-
tractive surroundings
created by the resi-

Perhaps the most significant
factor in local governments'
failure to zone for new housing
is community reluctance to
carry out the process in a way
that truly facilitates home
building.

cymaking that shaped
our cities. The scope
of confronting both
the unaffordability of
housing and the rac-
ist legacy of neigh-
borhood segregation
is enormous. Short of
offering a clean break

dential character of

the district." Since that ruling, white sub-
urbs across the country adopted exclusion-
ary zoning ordinances to prevent low-in-
come families from living near them. They
used requirements around minimum lot
sizes, single-family zoning, and bans on
multi-unit housing to ensure that homes in
their towns would be unaffordable to peo-
ple they saw as undesirable. In other words,
city planners have historically used all the
policy tools available to them to drive up
home prices for the express purpose of ex-
cluding poor and minority households.
California is no exception in using city
planning processes against racial minori-
ties. In the two decades following World

from past injustice,
the remainder of this article focuses on
steps that lawmakers can take to mitigate
inequities.

THE SURPLUS LAND ACT AND THE
PROBLEM OF THE STATUS QUO

California’s Surplus Land Act, enacted in
1968, requires almost all government en-
tities — including local governments and
subdivisions of the state — to dispose of
their unused properties by offering right
of first refusal to affordable housing devel-
opments. Crucially, last year's legislative
session saw the governor sign amendments
to the Surplus Land Act to clarify that char-
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ter cities fall under the Act's purview' and
to require localities to report their surplus
lands for inclusion in the state's centralized
database of excess land.’s

Until 2019, a number of local governments
attempted to circumvent the statute's re-
quirements. As recently as November 26,
2019, the City of San Jose lost an appeals
court challenge in which the city argued
that the state could not compel the disposi-
tion of municipal lands in the manner pre-
scribed by the Surplus Land Act.® Under
current law, disposed surplus land is still
subject to municipal land use regulations,
even though many governments offload-
ing properties are actually state agencies
and local subdivisions of the state. This
means that many non—municipal gov-
ernment properties are forced to move
through the entitlement processes of some
historically exclusionary city governments.
Since cities across the state continue to
pursue exclusionary zoning policies, how-
ever, it is crucial to examine whether cities
should remain the primary agents of land
use regulation for the Surplus Land Act
process.

The status quo system of municipal land
use regulation has not produced economi-
cally efhcient results. Microeconomic the-
ory predicts that the effect of regulation
on suppliers is to increase marginal costs.
Since the marginal cost curve in a neoclas-
sically competitive market is the supply
curve, regulation results in a lower quan-

tity supplied at every price.

Homeowners frequently allege that a low-
er quantity of housing is optimal and that
poor land use decision-making — such as
allowing multi-family housing — will lead
to the erosion of property values. Howev-

er, a review of the literature on this found
little evidence of such an effect. Using a
repeat sales data set on home prices in Wis-
consin to study the effect of Low-Income
Housing Tax Credit (LIHTC) multifami-
ly developments, researchers were unable
to find any link between the low-income
housing projects and local home prices.
They concluded that a key recommenda-
tion should be to locate more low-income
multifamily developments in affluent com-
munities.” Glaeser and Gyourko summa-
rize housing externalities research noting:
"the gap between price and production
cost can be understood as a regulatory tax,
which might be efhciently incorporating
the negative externalities of new produc-
tion, but typical estimates find that the im-
plicit tax is far higher than most reasonable

nig

estimates of those externalities.

The empirical evidence from economet-
ric studies is clear regarding the cost of the
regulation: housing shortage and higher
prices. Using longitudinal data from Cal-
ifornia cities, Jackson (2016) investigated
the relationship between municipalities
adopting additional regulations and the
number of new construction permits is-
sued and found that "each additional land-
use regulation adopted reduced multifami-
ly and single-family permits by an average
of more than six percent and three percent,
respectively, and that regulations reducing
allowable density had even larger effects.”
Another group of researchers studied the
effect of rising rents in economic centers
on decreased mobility and projected that, if
workers and capital had been able to move
freely between 1964 and 2009 to respond
to higher wages, the nation’s gross domes-
tic product would have been 10 percent
higher in 2009. Furthermore, the burden
of regulation has only grown heavier in re-
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cent decades. One analysis using a data set
of state appellate court decisions found that
there were 157 percent more land-use cas-
es in 2010 than there were in 1980, and 82
percent more zoning cases in 2010 than in
1980; over the same period, the U.S. popu-
lation grew only 37 percent.>* The finding
that regulation has become more onerous
may explain why homebuilding has fallen
dramatically in California during this pe-
riod,

These regulations can touch almost any
aspect of a residential development, but
some of the most burdensome are CEQA
reviews. As discussed previously, CEQA is
California's landmark environmental law,

which typically requires land use regula-
tors, like municipalities, to study the en-
vironmental impacts for housing projects.
Some new developments are exempt from
CEQA entirely if the municipality deems
the project to be ministerial in nature,
meaning approval of the project requires
little subjective judgment from public of-
ficials other than determining compliance
with the applicable planning and build-
ing codes. The more complex cases often
require a labor-intensive analysis called
an Environmental Impact Report (EIR),
but the government body conducting the
CEQA review has broad discretion to re-
quire a less stringent level of review, such as
a Negative Declaration or Mitigated Nega-

Home Building Occuring in Fewer Neighborhoods
Share of Census Tracts That Built Five or More Homes Per Year
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tive Declaration. Researcher Moira O'Neill
and her collaborators conducted a case
study of the Greater Los Angeles region,
revealing widespread delays associated with
the entitlements process; the median mul-
tifamily housing development in the City
of Santa Monica took over three years to

receive construction

In a report discussing a housing shortage,
the Legislative Analyst's Office (LAO)
concurs that "perhaps the most significant”
factor in local governments' failure to zone
for new housing is community reluctance
to carry out the process "in a way that truly
facilitates home building."* Taken together
with the overwhelm-

permits. Those delays
were the most intense
when the highest level
of CEQA review was
needed.

In discussing the bur-
den of CEQA review
and other approval
processes on housing

It is clear that the current
regime of city-led land
use regulation has failed
to provide housing that is
affordable in part because
municipalities have used
their entitlement authority to
suppress new production.

evidence of a

ing
shortage, it is clear that
the current regime of
city-led land use reg-
ulation has failed to
provide housing that
is affordable in part
because municipalities
have used their enti-

tlement authority to

O'Neill
et al call for process reforms to shorten en-

production,

titlements timelines and boost entitlement
rates, state intervention to limit discretion-
ary review by municipalities, and zoning
for greater density. However, they note
that the strong "local NIMBY (Not In My
Backyard) opposition is a primary con-
straint to unleashing more supply" in many
localities.>

suppress new produc-
tion. Yet, in spite of ample evidence that
cities have used their authority to maintain
housing market conditions consistent with
a shortage, the Surplus Land Act actually
further enshrines the relevance of cities in
land use regulation.

Table 1: Mean Approval Time (Months) by CEQA Review Type21

Los Angeles | Santa Monica | Long Beach | Pasadena
All Exemptions 10 39 8 15
Negative Declarations (ND) 5 o= o= ==
Mitigated Negative 13 == 17 16
Declarations (MND)
Environmental Impact 43 77 23 28
Reports
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THE OPPORTUNITY

In January 2019, Governor Gavin Newsom
issued Executive Order N-06-19 direct-
ing the Department of General Services
(DGS) to inventory land holdings across
all state agencies and create a database of
their excess properties. DGS provides a
large number of services to other agencies
in the government and houses much of the
state government's real estate management
services. The executive order further in-
structed the Department of Housing and
Community Development (HCD) and the
Housing Finance Agency (HFA) to assist
in screening the excess state lands to iden-
tify priority sites for affordable housing
development.** It should be noted that the
database pertains only to property owned
directly by the state, and not to property
owned by subdivisions of the state such as
counties, districts, and cities (local govern-
ments and subdivisions of the state main-
tain a separate and analogous database un-
der the 2019 amendments to the Surplus
Land Act). In contrast to the Surplus Land
Act which

of land use needs than we have witnessed
from the more localized status quo.

POLICY ALTERNATIVES MOVING
FORWARD

The Unitary Model

The unitary model calls for the state to
exercise its maximal land use authority
over surplus local government lands, cir-
cumventing the municipal entitlements
process where surplus properties are con-
cerned. The state already has sovereignty
over agency land, as that land is considered
to be held in trust by the agencies on be-
half of the state government. Importantly,
the disposition process in the Surplus Land
Act is incompatible with this model, as that
process inevitably results in sale of the land
to private developers. Governor Newsom's
executive order N-06-2019 is instructive:
in carrying out the governor's directive to
pursue affordable housing development on
state land, DGS plans to preserve the state's
inherent land use authority by retaining

process,
imposes a mandate
on thousands of lo-
cal governments, the
Newsom administra-
tion’s order is stream-
lined into one state
agency. In light of the
opportunity for devel-

DGS staff have deeper
expertise in developing land
and would have greater
capacity to serve as an
effective lead agency for the
Unitary Model.

title to the parcels in
question. Instead of
buying the underuti-
lized public land from
government agencies,
private and nonprof-
it developers would
ground-lease the land

from the state and de-

opment of housing on

underutilized government land, this anal-
ysis compares the status quo to two poli-
cy alternatives that shift land use authority
away from traditional municipalities—and
toward an alphabet soup of other govern-
ments. The shift in authority is intended to
give more weight to a coordinated view

liver affordable hous-
ing under a public-private partnership.*
However, the governor's order only affects
the state bureaucracy under his direct ad-
ministrative control, which leaves thou-
sands of local government parcels under
the Surplus Land Act process instead of
the DGS process. This option thus con-
templates having the Legislature amend
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existing statute to transfer surplus local
government land to the state, rather than
channeling these properties into the dispo-
sition process.

The BART Model

In his final months as governor, Jerry
Brown signed AB 2923 into law which in-
structed Bay Area Rapid Transit (BART),
a special district providing mass transit
services, to set transit-oriented develop-
ment (TOD) zoning standards for BART-
owned properties within ¥ mile of its sta-
tions. A municipality with a BART station
inside its city boundaries remains the pri-
mary regulator for housing developments
on BART-owned land; however, the mu-
nicipality must adopt the zoning guidelines
recommended by BART on matters such
as density limits and height limits. Finally,
AB 2923 allows BART to exercise the op-
tion to act as the lead agency for the pur-
poses of CEQA-mandated environmental
impact evaluations.>* Normally, cities take
the lead in drafting EIR on proposed de-
velopments and, through their influence
over the environmental findings, exert
wide control over the project's cost and
approval timelines.>” This policy option
contemplates having the Legislature adopt
a package of new statutes granting transit
agencies, school districts and other political
subdivisions of the state the authority to set
zoning guidelines on land that they own.

There are 1,037 school districts*® and about
2,500 special districts® in the state. The
latter includes all manner of local govern-
ments ranging from utility to transit dis-
tricts. Some of the largest transit agencies
in the state by ridership are special districts,
including BART, AC Transit,® and the
Los Angeles Metro.* Because the afore-

mentioned local governments are all inde-
pendent from municipalities, this policy al-
ternative would result in the augmentation
of these districts' land use authority. As a
final clarification, many transit agencies are
housed within municipalities, which is a
major contrast from BART’s organization
structure. San Francisco Muni, Oakland's
Department of Transportation, and Los
Angeles's Department of Transportation
are municipal agencies. Transit agencies
that operate as departments of a city gov-
ernment would not be affected by this pol-
icy option.

Evaluating Feasibility

Political feasibility is a challenge for both
the Unitary and BART Models, as both
policy options require acts of the Legisla-
ture. The Unitary Model contemplates an
amendment to existing statute to divert
surplus local government lands to the state
rather than the current disposition process.
This change is necessary if the state is to
maximize its control over the development
process as the state's sovereignty over land
is at its crest on parcels that are owned by
the state.®* The disposition, or sale, of gov-
ernment land to a private developer would
undermine this option because it would
not preserve the state's ability to determine
the appropriate use of land that it owns.
As such, this policy option is contingent
upon legislative action. The BART Mod-
el similarly involves amending state law to
grant local governments such as school and
transit districts a greater role in promoting
housing development on their land. Due to
the lack of centralized record-keeping on
surplus lands, it is unclear if there is enough
land to merit further action by legislators,
although recent legislative action will re-
quire better data collection going forward.
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Both the Unitary and BART Models can
learn from the failure of Senate Bill 5o
(SB 50) earlier this year. Compared to the
changes contemplated in this article, SB
so would have intervened more generally
to standardize housing production rules at
the state rather than the local level. How-
ever, the changes proposed in this paper
would move the state in the same direc-
tion as SB so: toward statewide goals and
more uniform land use processes. Thus, it
is instructive to consider that the successful
opposition to SB 5o came from seemingly
disparate coalitions. The first group might
broadly be thought of as homeowners and
their neighborhood associations, which re-
coiled at the prospect of losing local con-
trol to the state. Some of the bill’s most fer-
vent opposition in the legislature included
members representing cities whose names
are synonymous with affluence: Ather-
ton, Menlo Park, Calabasas, Pasadena. The
second group of opponents consisted of
tenants’ rights advocates and anti-displace-
ment activists concerned that new devel-
opments might fuel a new wave of gentri-
fication in sensitive communities.» Being
much more limited in scope than SB 5o,
this article’s proposals are likely to draw less
opposition from both of the groups that
defeated that bill. Homeowners concerned
about the suburban character of their
neighborhoods might be placated to learn
that my proposals affect thousands of plots
of land, rather than millions. And since the
Surplus Land Act is primarily a vehicle for
developing non-market rate housing, an-
ti-displacement activists are likely to sup-
port expanding it.

Intertwined with the question of politi-
cal feasibility is the likelihood of legal and
constitutional challenges to any law that
attempts to shift land use authority away

from municipalities. However, legal fea-
sibility is not a fatal issue for either the
Unitary or BART Model. The state has ex-
pansive powers over the land use authority
of localities, as we already saw in the court
ruling on the Surplus Land Act challenge.
Legal scholars have observed that munici-
pal land use authority arises from the pow-
ers delegated to them by their state gov-
ernments** and California's Supreme Court
has upheld the doctrine that "when the
state engages in such sovereign activities
as the construction and maintenance of its
buildings [...] it is not subject to local reg-
ulations unless the Constitution says it is or
the Legislature has consented to such reg-
ulation." This principle has been interpret-
ed to mean that school districts organized
under state laws to act as agents of the state
are exempt from building regulations pro-
mulgated by a non-chartered city.»

Implementation presents another set of
feasibility threats to the policy alternatives.
In my interviews with officials in govern-
ment, it became clear that none of the hous-
ing agencies are well-equipped to manage
the real estate development process for the
entire state. California Housing Finance
Agency (CalHFA) and HCD are primarily
state organs for managing the allocation of
funds for affordable housing.?* The ofhcials
noted instead that DGS staft have deeper
expertise in developing land and would
have greater capacity to serve as an effective
lead agency for the Unitary Model. DGS is
already executing the Newsom Adminis-
tration's initiative to develop housing on
agency-owned land, in a way that closely
resembles the Unitary Model. Having in-
ventoried the roughly 44,000 plots of land
owned by the state's agencies and whittled
that down to about 100 excess properties
that are suitable for housing, DGS has even
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started to strategically engage private and
nonprofit developers to solicit Requests for
Proposals (RFPs) to build on some of those
parcels.” 1 also learned from interviews
with DGS staff that, rather than sell the ex-
cess land to affordable housing developers
or donate it to them, DGS plans to retain
title to those properties while ground-leas-
ing to the developer.® So there is already a
similar process in place, albeit smaller and
concerning only property directly owned
by the state. In terms of agency skill and
experience, it seems most feasible to dele-
gate localities' surplus lands to DGS.

Implementation feasibility is more chal-
lenging under the BART Model. Although
BART itself has deep experience with tran-

CONCLUSION

In The state's move to catalog its local gov-
ernment surplus lands presents an oppor-
tunity to redouble its efforts on building
affordable housing. In the coming years,
we will have a much clearer idea of how
much surplus land is being held by local
governments, in much the same way that
we now have a line of sight into the state
government's excess lands.

Certainly, the prevailing system of local
preeminence in land use regulation has
proved acquiescent at best. Municipal lead-
ers continue to enact exclusionary zoning
policies that segregate our cities while ex-
acerbating housing unaffordability. Un-

sit-oriented  devel-
opment, expertise in
developing affordable
housing is a highly
specialized skillset that
many other localities
might not have within
their existing stathng.
If the BART Mod-

el were to be adopt-

This paper recommends the
Unitary Model: a regime
of land use regulation
that centralizes authority
away from traditional
municipalities and toward the
state government.

like the BART Model,
which may not be fea-
sible for local govern-
ments with less expe-
rience in developing
affordable housing, the
Unitary Model option
has a clear roadmap to
successful implemen-
tation.

ed, many of the local

governments that would be called upon to
develop housing are school districts, water
and power districts, or even healthcare dis-
tricts. In other words, these are specialized
governments with no housing mission and
therefore very little experience with devel-
oping affordable housing from the ground
up. Even though some school districts have
built workforce housing on their surplus
land, the scalability of this model across
the huge diversity of local governments in
California is dubious.

This paper recommends the Unitary Mod-
el: a regime of land use regulation that
centralizes authority away from traditional
municipalities and toward the state gov-
ernment. The way forward in managing
the state's surplus government lands is not
to sell such parcels, but to transfer the ti-
tle of these parcels to California's Depart-
ment of General Services (DGS). DGS has
deep staff experience in developing land,
and in fact, has arrived at a similar strate-
gy to the one I am proposing as it carries
out the Newsom Administration's "excess
land" initiative. DGS plans to retain ti-
tle to excess state land, ground-leasing it
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to developers, and use the state's inherent
sovereignty over land it owns to circum-
vent municipal processes. By diverting
surplus local government land to the New-
som administration’s excess land initiative,
a reimagined Surplus Land Act can better
streamline and expedite the development

of affordable housing.

More work remains to be done to ana-
lyze intersections of affordable housing
and finance. One of the most important
challenges to developing more afford-
able housing is the lack of public funds to
subsidize these projects. Most affordable
housing in California and across the US is
still financed by LIHTC, a program that is
heavily oversubscribed. In thinking about
how to reduce the burden of regulation
on home builders, this analysis is aware
that California law currently requires that
surplus lands be set aside for affordable
housing, and this analysis did not propose
changes to this mandate. However, a com-
mon thread among all experts interviewed
for this piece was the concern that govern-
ments have limited ability to issue debt, and
that federal subsidies for affordable housing
in particular is tightly constrained. At the
same time, state and local governments in
California have limited ability to raise reve-
nues through traditional sources like prop-
erty taxes. They are therefore unlikely to
substantially increase their public subsidies
for affordable housing. Additional anal-
ysis needs to be conducted to understand
whether the affordable housing mandate
should be relaxed, or if another source of
financing can be obtained to fund it.
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This paper chronicles San Francisco Unified School District (SFUSD) student assignment policy
changes since the 1980s and provides original data analysis of shifts in school demographics since
1993. These changes are situated within city-wide population and economic fluctuations and
highlight how policies intended to distribute resources equitably may have exacerbated existing
inequities. Principally, data suggests that racial segregation intensified across the time period, rep-
resenting a backslide in the district’s attempt to desegregate schools. Without using the key lever
of race, the district has been unable to counteract entrenched racial isolation, instead relying on
parent choice to assign students to schools across the city. Today, thousands of SFUSD students
attend racially isolated schools, placing students of color at a distinct disadvantage in academics
and beyond. To begin ameliorating these inequities, SFUSD should reinstitute the use of race in

student assignment policies by borrowing a tried and tested strategy from a neighboring district.

INTRODUCTION

As a major cultural center in Califor-
nia, San Francisco serves as an important
backdrop for studying race and education.
Specifically, San Francisco has recently un-
dergone significant changes in both racial/
ethnic composition and practices by which
its lone public school district distributes
students across the city. The district high-
lights desegregation as an explicit goal of
its assignment policies, but legal challeng-
es during the studied period dramatically
changed the extent to which SFUSD could
purposefully desegregate. Ensuing policies
offered varied attempts to achieve integra-
tion, ultimately failing to improve upon
isolation levels of the early 1980s.

SFUSD’s goal of decreasing racial isolation
aligns with consistent research on the neg-
ative impacts of segregated schooling. On
the academic side, schools in highly seg-
regated Black* or Latino’ neighborhoods
score far worse on math and reading tests
than schools in low segregation neighbor-
hoods (16 percent lower for 4th-grade math
and 18 percent for reading). The difference
is even starker when comparing schools in
highly segregated Black or Latino neigh-
borhoods with those in highly segregated
White* neighborhoods (39 percent gap
in 4th-grade math and 38 percent gap for
reading).’ Beyond standardized tests, di-
verse classrooms are also better learning
environments for skills such as relationship
building, creativity, deep thinking, and

problem-solving.® Once outside of school
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walls, students from integrated schools are
also more likely to have positive life out-
comes as measured by annual earnings
and poverty levels.”® On the other hand,
students who attend segregated schools
are more likely to live adult lives in seg-

regated neighborhoods and send their kids

ternal pressures and provide a framework
for legal use of race in student assignment
policies.

THE SAN FRANCISCO CONTEXT

San Francisco’s population has signifi-

to segregated schools,’
furthering a cycle of
intergenerational seg-
regation.

segregated. This separates

Using these negative

Like many American cities,
San Francisco is racially

access to a wide range of

cantly shifted over the
past four decades, and
today no racial/eth-
nic group represents
a 50 percent majority.
Notably, from 1980 to

impacts as the main
driver for my research,

goods and services such
that some communities
perennially benefit from

2018, Black and White
populations  steadily

declined while Asian™

I begin by detailing
SFUSD policy chang-
es and corresponding
fluctuations in city and

public resources, including
schools, more than others.

and Latino popula-
tions rose (Figure 1).
This overall population

school  demograph-

ics since the 1980s — a pivotal decade in
SFUSD’s fight against segregated school-
ing. Following this framing, I introduce
analysis based on school-level enrollment
data to document shifts in the racial/eth-
nic composition of schools aligned with
changes in SFUSD policy. I conclude by

situating my findings within existing ex-

change mirrors that of
the city’s child population. Most dramati-
cally, there was a 65 percent reduction in
the number of Black children between
1980 and 2010."

Like many American cities, San Francisco
is racially segregated. Generally, residen-
tial racial segregation separates access to

Figure 1: San Francisco’s Changing Demographics™

59

2

Percent of City Population

13

1980 1990 2000
Year

—— White
—— Asian

Latino
—— Black

—— Two or More Races

41

82



Berkeley Public Policy Journal | Fall 2020

a wide range of goods and services such
that some communities perennially beneft
from public resources, including schools,
more than others.B In San Francisco, exclu-
sionary housing policies and high housing
costs have pushed the city’s Black popu-
lation primarily into the Southeast of the
city. White families are concentrated in
Northern and Central San Francisco, while
Asian families are more likely to live in the
Southwest part of the city.

However, the empirical degree to which
racial residential segregation is changing in
San Francisco is more complex. Data from
Menendian and Gambhir using the diver-
gence index (which measures the degree of
difference between smaller and larger areas
such as neighborhoods and cities) suggests
that San Francisco was most segregated in
1980 with a steady decrease through 2010."
Yet segregation has intensified for some
subpopulations. San Francisco saw a net de-
crease of 3,000 low-income Black house-
holds between 2000 and 2015, representing
a 17 percent drop. Those remaining are
now even more likely to live in segregated
neighborhoods (65 percent in 2015 up from
41 percent in 2000).5 Low-income Asian
and Latino populations increased citywide
over the same period but fell in the histor-
ically Asian and Latino neighborhoods of
Chinatown, SoMa, and the Mission.'

Rent increases help explain San Francis-
co’s changing demographics. The Urban
Displacement Project found that between
2000 and 2015, median rents rose by at least
30 percent in one-hfth of the city, with es-
pecially substantial increases in historically
low-income communities.” These jumps
in housing costs particularly hurt commu-
nities of color. In the Bay Area as a whole,
a 30 percent increase in median rent was

associated with a 21 percent decrease in the
area’s population of low-income residents
of color. No such significant relationship
was discovered for low-income White res-
idents, suggesting that race/ethnicity may
be an especially important risk factor for
displacement with rising housing costs.™

STUDENT ASSIGNMENT POLICIES

San Francisco Unified School District is the
only traditional public school district serv-
ing students within the City & County of
San Francisco. Over the past few decades,
the district has experienced population
fluctuations paired with dramatic changes
in student assignment policies. Broadly, as-
signment policies heavily influence where
students attend school and what resources
they can or cannot access. Under a tradi-
tional neighborhood schools model, where
children attend schools near their homes,
living in lower-income neighborhoods
often means attending poorer-resourced
schools. This link between residential pat-
terns and educational opportunities is bro-
ken with some assignment models, under
which students can enroll in schools out-

side their neighborhood.

SFUSD underwent three major changes in
student assignment policy over the studied
period. These adjustments, and subsequent
changes to racial segregation patterns, are
detailed here and illustrate the powerful in-
fluence school policy has on students’ lives.

Before 1983

In the 1960s, SFUSD was large and diverse.
The district boasted the highest percentage
of both Black and Chinese students in Cal-
ifornia (26 percent and 14 percent, respec-
tively), and the second-lowest proportion
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of White students (44 percent). Despite
this overall diversity, the district was heav-
ily segregated, with neighborhood schools
predominantly serving students of a single
racial group.® In 1970, the NAACP filed
the Johnson vs. SFUSD lawsuit fighting
this segregation, resulting in a new re-
quirement that schools be no more than
15 percentage points away from the racial
breakdown of the city as a whole.** This
ruling included bus

of the district’s operating budget).> Per the
consent decree, SFUSD instituted racial
quotas based on nine then-defined racial
groups: “Spanish-surnamed, Other White,
Black, Chinese, Japanese, Korean, Fili-
pino, American Indian, and Other Non-
White”.>” To comply, every school in San
Francisco was required to have at least four
of these groups represented in the student
body, and no one racial group could sur-
pass 45 percent of any

transportation, which
momentarily  diver-
sified schools, until,
as in cities across the
country, White fam-
abandoned the
district. This white
flight led to Black

ilies

The NAACP filed suit
asserting that the district was
not only illegally segregated,
but that minority students
were systematically relegated
to low-quality schools.

school’s total enroll-

ment.2%2

In addition to the ra-

cial caps, the con-
sent decree included
funding to increase

opportunities for aca-

students constituting
SFUSD’s largest racial group (30 percent
in 1973). When the bussing program end-
ed only a few years later, SFUSD was still
racially segregated.® The NAACP again
filed suit asserting that the district was not
only illegally segregated,* but that minori-
ty students were systematically relegated to
low-quality schools.> This lawsuit aimed
to explicitly include racial diversity in
school assignment priorities and resulted in
a significant change to SFUSD enrollment

policy.
1983 Consent Decree

In 1983 the NAACP settled its second school
desegregation lawsuit with SFUSD in just
over a decade. The ensuing consent decree
dramatically reworked how students were
assigned to schools with the intent to both
racially balance schools and improve aca-
demic achievement.** To do so, SFUSD
would receive about $30 million in annual
funding from the state (about six percent

demic excellence with
a particular focus on Black and Latino stu-
dents.*® Phase one of the implementation
targeted schools in the Bayview/Hunter’s
Point neighborhood. In an effort to truly
transform schools that were failing to meet
students’ needs, all administrators were re-
placed, and all teachers required to reapply
for their positions, resulting in a 70-80
percent stafhng change at affected “con-
sent decree” schools. With these changes
came rigorous investment in teacher and
leader capacity building. This influx of
new resources positively impacted schools:
professional development and university
partnerships brought cutting edge teacher
practice, and schools saw marked improve-
ments in student academic achievement.3"

However, other communities felt that the
flow of funding to one corner of the city
created new inequities. In the second phase
of the consent decree roll out, the money
was distributed to schools in other neigh-
borhoods. Without any additional fund-
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ing, these phase two schools received fewer
resources and did not implement the same,
broad-strokes overhaul strategies as the
phase one schools. As a result, they failed
to experience the same levels of positive
change.® Nevertheless, the consent decree
proved a success towards the goal of inte-
gration. In the 1992—93 school year, only
one of 102 SFUSD schools were “racially
identifiable” or not in compliance with the
45 percent racial cap.* By 1996, “SFUSD
boasted one of the most racially integrated
school systems in the country”.s

Ho Lawsuit

Though the consent decree aimed to re-
duce racial isolation and reverse decades of
under-investment in minority student ed-
ucation, not all communities felt it treated
them fairly. In 1994, three Chinese families
filed what became the Ho lawsuit, alleg-
ing racial discrimination in violation of the
Equal Protection Clause of the Fourteenth
Amendment.’* Two students were reject-
ed from their top choice elementary school
because of the 45 percent cap on Chinese
students. The third student was rejected
from Lowell High School (the district’s
highest-ranking high school) because his
score fell below the cut-oft for Chinese
students while surpassing that of other ra-
cial groups.i7#* The lawsuit claimed reverse
afhirmative action — that while the 1983
consent decree was designed to support
minority students, it actually most bene-
fited White students. This claim stemmed
in part from the relatively low Lowell ac-
ceptance rate of Chinese students (35 per-
cent) as compared to White students (65
percent).®

In response to the Ho lawsuit, a judge de-
termined in 1999 that the use of race in

student assignment was unconstitution-
al#* Two years later, another settlement
agreement spelled the eventual dismantling
of the rest of the consent decree by 2002
when “all reasonably practical measures to
remedy any vestiges of segregation” would
have been taken.*

Diversity Index (2001 - 2011)

After the Ho case ruling, SFUSD created a
new enrollment process that did not con-
sider race. Left with very few tools with
which to achieve its goal of desegregation,
the district implemented the “Excellence
for All” policy in 2001.# This policy had
the explicit goals of giving parents choice
in schools, ensuring equitable access to ed-
ucation, and diversifying schools.# Prohib-
ited from using race in its efforts to diver-
sify, the district instituted a proxy diversity
index, which used socioeconomic status,
academic achievement, English Language
Learner status, mother’s educational back-
ground, academic performance at prior
schools, home language, and geographic
area.*

Lottery System (2011 — Present)

The diversity index aimed to promote di-
versity but did not, according to SFUSD
board policy documents, meet “SFUSD’s
longtime desegregation goals of reduc-
ing racial isolation and improving edu-
cation opportunities and outcomes for all
students”.# The district set about creating
another enrollment plan but acknowl-
edged the inherent limitations of any par-
ent choice model to combat segregation:
“For many schools, the applicant pools are
not diverse. Since the diversity lottery only
assigns students from the applicant pools,
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it has limited opportunity to reduce racial
isolation.”

This new lottery was implemented in 2011
and continues to dictate student assign-
ments in the district today. Under the plan,
parents rank schools they are interested in,
and students are assigned based on these
choices. In the case that more parents rank a
school than there are open seats, race-neu-
tral tiebreakers determine enrollment.++

DE- AND RE-SEGREGATION IN SFUSD

To analyze enrollment over time, I used
school-level enrollment data from the
1093-94 to 2018-19 school years,*° remov-
ing data as necessary to ensure complete-
ness and consistency.” Importantly, charter
schools were removed from the data set to
focus the analysis on schools whose enroll-
ment procedures are set and regulated by
SFUSD.55% With a clean data set, [ exam-
ined changes in racial/ethnic composition
of SFUSD for the city as a whole, by zip
code, and by school. The analysis focus-
es on three distinct time spans bracketed
by changes in student assignment policies

during this period: 1993 to 2000 (consent
decree with racial caps), 2001 to 2010 (di-
versity index), and 2011 to 2018 (lottery sys-
tem).

Between 1993 and 2018, SFUSD enroll-
ment (including charter schools) remained
stable from 61,631 to 60,390, representing
76 percent of school-aged children in both
time periods.*5%7 However, the racial/
ethnic breakdown of the district changed
significantly over time. As shown in Fig-
ure 2, there was a consistent decline in the
proportion of Black students and a consis-
tent increase in the proportion of Latino
students. Asian students have long made
up the greatest percentage of SFUSD en-
rollment, peaking in 2006. White students
demonstrate the opposite trend with the
lowest percentage in 2005 and a steady
increase through the 2018-19 school year
(Figure 2).

Using zip code-level data, I then analyzed
enrollment trends at the neighborhood
level. Bayview/Hunter’s Point (zip code
94124) was the epicenter of significant
changes after the 1983 consent decree, with

Figure 2: City-Wide SFUSD Enrollment by Year and Racial/Ethnic Group
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funding for both massive school overhauls
and bussing to move students into and out
of the neighborhood. The Mission (zip
code 94110) has long served as a case study
of gentrification with recent reinvestment
and the displacement of existing popula-
tions by higher-income, White residents.

Bayview/Hunter’s Point

Figure 3 shows aggregate enrollment in
schools in the 94124 zip code from 1993 to
2018 by race/ethnicity. While Black stu-
dents did not top one-ffth of city-wide
enrollment in any year, they made up the
majority of 94124 enrollment in all but the
last two years of analysis. This is perhaps
unsurprising given that, though school
choice can in theory move students around
the city, transportation restrictions (further
discussed below) limit the feasible school
options available to Bayview/Hunter’s
Point students.®

In the mid-1990s, there was a general trend
toward more racial integration in 94124
schools as the Black student majority fell
to below consent decree-mandated levels.

This was during the height of the decree
implementation, which had funneled mon-
ey into Bayview/Hunter’s Point schools. A
former SFUSD administrator asserted that
this second mandate of the consent de-
cree (to increase the quality of schools in
low-performing areas), was itself a means
towards the goal of desegregation. The dis-
trict believed that by creating high-qual-
ity schools throughout the city, including
in Bayview/Hunter’s Point, some families
would self-integrate.®

However, as the consent decree gave way
after the Ho lawsuit, 94124 clearly resegre-
gated. The proportion of Black students in
94124 schools reached over 50 percent be-
tween 2004 and 2008, missing the consent
decree target of a maximum 45 percent.”
After implementation of the lottery system
in 2011, the percentage of both Black and
Asian students in the area decreased with
a corresponding rise in Latino student en-
rollment.

Figure 3: 94124 (Bayview/Hunter's Point) Enrollment by Year and Racial/Ethnic Group
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The Mission

The Mission has long been ground zero for
conversations about gentriﬁcation. A most-
ly working-class Irish, then Latino neigh-
borhood, the Mission began to change af-
ter 1973 when the Bay Area Rapid Transit
(BART) system opened two stations in the
neighborhood. With an easy commute
downtown via BART came an influx of
white-collar, mostly White workers. The
1990s dot-com bubble then provided con-
text for a particularly stark transformation.
Tech workers were drawn to the Mission
because of BART and access to freeways
connecting to Silicon Valley, where com-
munities were simultaneously restricting
housing development. These factors cul-
minated in a Mission rental market boom,
resulting in a tripling of evictions between
1993 and 2000. During the second wave
tech boom (2000-2015), even more com-
munity members were displaced, and the
percentage of Latino households in San
Francisco’s Latino cultural center fell from
60 percent to 48 percent.®

Though gentrification worked to reduce
the Mission’s resident Latino population,
the neighborhood’s schools saw a reverse
trend with schools clearly resegregating.s
In the mid-1990s, 94110 schools (as a whole)
enrolled no racial/ethnic group at over 45
percent. Since race was removed from stu-
dent assignment consideration in the late-
1990s, there has been a consistent and sub-
stantial increase in the percentage of Latino
students and subsequent fall in all other
major racial/ethnic groups except White

(Figure 4).

The trend towards resegregation present in
both the Bayview/Hunter’s Point (between
2001 and 2007) and the Mission highlights

a larger change for schools across the city.
According to the SFUSD definition of ra-
cial isolation (schools with more than 60
percent of a single racial/ethnic group),
the district has become far more racially
isolated since the 1990s. Figure 5 plots the
percentage of SFUSD non-charter schools
with over 60 percent enrollment of one
racial/ethnic group in each year from 1993
through 2018.56

In the mid-1990s, SFUSD was relatively in-
tegrated; between 1993 and 1999, only 15—
23 percent of schools were racially isolated.
After 1999, when the presiding judge issued
guidance that the Ho lawsuit was likely to
succeed in making race-based assignments
unconstitutional,” the proportion of seg-
regated SFUSD schools grew significantly.
The data demonstrates a peak in racial iso-
lation in the 2006-07 school year during
which 46 percent of schools were racially
isolated, with a slight decline after imple-
mentation of the lottery system.

Though the current trend may indicate a
decrease in the number of racially isolated
schools city-wide, White students (along
with their financial and social capital) have
been increasingly concentrated in a few
San Francisco schools.®® Between 1994 and
2007, no schools had more than so percent
White students. Since then, there has been
a consistent increase in these White-ma-
jority schools, up to nine (out of 109) in
2018-19. On the other extreme, the mid-
2000s saw a peak in schools with under
two percent White students — so-called
“apartheid schools”. Between 2000 and
2007, there were consistently 20 or more
schools under that threshold with a peak in
2003 when over one-quarter of schools fit
this criterion.
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Figure 4: 94110 (Mission) Enrollment by Year and Racial/Ethnic Group
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Together, these indicators signal a failure
of race-neutral policies to promote diver-
sity in San Francisco schools. In fact, the
“rapid increases in segregation since [the]
desegregation plan was terminated™ sug-
gests that recent assignment policies have
actually facilitated a regression towards
racial isolation. This is not lost on SFUSD
ofhcials; Stevon Cook, commissioner on
the district’s board of education, said just
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last year that the “current [lottery] system
is broken... We’ve inadvertently made the
schools more segregated”.” Trends toward
resegregation are perhaps unsurprising
given the Ho lawsuit, as the school district
lost the ability to consider race in assign-
ment policies. District leadership now ac-
knowledges that it may not be possible to
reduce racial isolation through an assign-
ment process that prizes parent choice, as
true desegregation would require mandat-
ing students to attend schools they had not
requested.”
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In fact, parent choice may be the prima-
ry reason why San Francisco schools are
resegregating. Navigating the choice sys-
tem requires time, information, social net-
works, and resources that lower-income
and minority families are less likely to have.
For example, school tours are most often
scheduled during prime working hours
and information about school programs is
shared among informal networks of highly
educated San Francisco parents.”>77+ These
informational imbalances may directly im-
pact how parent choices are collected and
used by SFUSD’s system: 21 percent of
Black students and

son for choosing private school.” With so
many higher resourced students enrolling
in private schools, SFUSD enrollment per-
haps unsurprisingly does not mirror the
city’s child population; whereas one-third
of San Francisco’s student-aged popula-
tion is White, only 12 percent of SFUSD
is White.”

Finally, structural changes may also con-
tribute to the observed increase in racial
isolation. SFUSD’s transportation funding
has been cut back at least three times since
the turn of the century: in 2002 after con-

sent decree money was

15 percent of Lati-
no students submit
their choice forms
late or never (com-
pared to just four
of White
and three percent

percent

of Chinese Ameri-
can students). These

“Rapid increases in segregation
since [the] desegregation plan
was terminated” suggests that
recent assignment policies
have actually facilitated a
regression towards racial
isolation.

canceled, in 2010 after
the beginning of the
Great Recession,* and
again between 2011
and 2013. This last re-
duction slashed almost
half of the district’s bus
fleet (from 44 to 25
busses) resulting in 20

students’ choices are
processed last and
they are therefore often not competitive
for the most highly ranked schools. Some
evidence, however, suggests that the lot-
tery system may be somewhat equity-pro-
moting, as a higher percentage of students
of color get into their first-choice school
for kindergarten.”

Moreover, higher resourced families can
simply opt out of SFUSD altogether if the
choice system does not result in the school
they want. Private schools have long played
a key role in the make-up of SFUSD, en-
rolling roughly 25 percent of San Francis-
co’s students.” This places San Francisco
third highest in the nation’s cities in terms
of private school enrollment”, and parents
often cite the lottery system as a major rea-

schools losing all bus
service.® Today, only
roughly six percent of SFUSD students
ride the bus to school.*>% Other enrolled
students must either make their own way
to school (sometimes requiring two or
even three MUNI line transfers™) or select
schools near their homes, tying school en-
rollment to residential area and intensify-
ing school segregation.

Perhaps reflecting on the relative failure
of current policy to reduce racial isolation,
SFUSD is designing yet another student
assignment process with the explicit goal of
school integration.® This redesign presents
a crucial opportunity for the district to ex-
amine its two-decades long trend towards
racial isolation and to build a school assign-
ment system truly poised to correct it.
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CONCLUSION

Blending a historical perspective of student
assignment policies in SFUSD with novel
data analysis of racial segregation and iso-
lation, this paper presents a stark picture
of the deleterious effects of removing race
from student assignment consideration.
The impacts of this trend towards reseg-
regation should not be underemphasized:
all students (White and of color) fare better
when learning in diverse environments.*
SFUSD empbhasizes a sustained commit-
ment to this aim, but must creatively work
within existing restrictive legal precedent
to turn back the trend towards racial iso-
lation.

Beyond the Ho case, the Parents Involved
(PICS) ruling in 2007 constructed anoth-
er major hurdle to adopting assignment
policies designed to limit racial segrega-
tion. Though a majority of supreme court
justices agreed that diversity in schools is
in the state’s best interest, the PICS deci-
sion eliminated districts’ ability to use stu-
dent race even in voluntary desegregation
plans.*” Just as SFUSD had experienced in
the mid-1990s, districts across the country
thereby lost perhaps the most impactful le-
ver to combat racial segregation.

However, a district just across the bay pro-
vides an important example of how San
Francisco could remove its racial blinders
and legally use race to desegregate schools.
In 2004, Berkeley Unified School District
designed a student assignment plan that
would withstand the forthcoming PICS
ruling and operate within the city’s pre-
ferred framework of parent choice. The
city sliced its three major attendance zones
into 445 “micro-neighborhoods” or “plan-
ning areas”, each scored based on race,

household income, and parent educational
attainment. The “controlled choice” plan
(still in use) allows parents to rank their
preferred elementary schools, which are
granted as long as the resulting enrollment
meets the district’s desegregation goals. As
such, students are not assigned to schools
on the basis of their race or ethnicity (ille-
gal after the PICS decision) but on the ba-
sis of their neighborhood’s characteristics.
A 2009 report, written after the plan was
upheld in court, illustrates the significant
successes Berkeley has enjoyed through
this plan: most of Berkeley’s elementary
schools in that year were racially diverse®
and, as of this year, 72 percent of families
receive their first-choice school.*

Learning from Berkeley and Obama-era
federal guidance,” SFUSD should opera-
tionalize its commitment to desegregation
by reintroducing race in its forthcom-
ing student assignment policy. By doing
so at the neighborhood level, the district
could avoid serious legal challenges, re-
tain a parent choice model, and reverse the
dangerous trend towards racial isolation
demonstrated in this analysis. Continuing
to address the problem of racial segregation
without considering race would be to ig-
nore both reason and data, ultimately fail-
ing to properly serve all of San Francisco’s
students.

ENDNOTES

1. Data cleaning and visualizations by Eric Perkins

2. “Black” will be used to represent all people of
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BPPJ: You've recently authored Children
of the Dream: Why School Integration
Works. What led you to write the book
and what was the writing process like?

R. Johnson: My book was borne out of my
research — out of my passion for the eco-
nomics of education and my desire to speak
to a broader audience about what I've dis-
covered through years of research: school
quality and school spending matter, but
school integration is also a necessary com-
ponent of a strong, effective school system
that benefits all children. I also wanted to
show the human side of data — to uplift the
untold stories of our school-desegregation
heroes.

Much of our politics is focused on budget
deficits and there is not enough attention
on deficits of opportunity, particularly
those faced by children from low-income
families and communities of color.

A lot of our policy responses to such defi-
cits tend to be very incrementalist, wherein
there is some policy amnesia about how we
got to this point and what the big drivers
are in which these achievement gaps are
rooted. Many a time, policy makers focus
on achievement gaps without paying suf-
ficient attention to the gaps in educational
opportunity that precede them.

My scholarship is focused on finding con-
crete answers and offering viable policy
prescriptions for ensuring that today's poor
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children don't become the parents of to-
morrow's poor children. This requires a real
interrogation of how we should distribute
resources for children, beginning in their
earliest years; and what are the lessons that
can be gleaned from our most ambitious
policy proposals. That is where my research
effort was concentrated before it became a
book. I was trying to produce work that
could yield a cohesive set of instruments
for change. And the three instruments that
were identified were school integration
efforts, school fund-

singular ways. We find that it's really the
synergy between these policies that has the
ability to transform and break the cycle of

poverty.

There's a lot that went into marrying
quantitative data and qualitative data.
Quantitative data provides an aerial view
of the structural and systemic components
of these changes, while qualitative data
provides on-ground lived experiences and
perspectives of education leaders includ-

ing early pioneers of

ing reforms, and early integration efforts
re-K  investments . ) teachers rincipals
P ] ’ Many a time, policy makers o P pas,
which became the . activists, and supreme
) focus on achievement gaps )
foundational aspects : . : court judges. My de-
without paying sufficient ) . ) )
of the book. tailed interviews with

attention to the gaps in
educational opportunity that
precede them. My scholarship
is focused on finding concrete
answers and offering viable
policy prescriptions for
ensuring that today's poor
children don't become the
parents of tomorrow's poor
children.

[ wanted to use data as
a time machine to re-
assess what I thought
were premature con-
clusions about school
spending and integra-
tion’s purported lack
of efhcacy. I wanted
to use longitudinal
data that could trace

them fortified my per-
spective. It taught me
so much about what
is missed in quanti-
tative data when it is
analyzed in separation
from these experien-
tial insights. It also
taught me about what
is missed in qualitative

and revisionist his-

children from birth to

adulthood across multiple generations with
a research design that could illuminate the
long-term causal effects of these three poli-
cies. In particular, school integration efforts
redistributed school children in ways that
dealt with racial issues. School funding re-
forms redistributed resources so that school
spending would not simply be a function
of local property tax laws. Public pre-K in-
vestments really aimed to redistribute the
timing of public investments back to the
earliest years of cognitive development.
And all three of these reforms have typ-
ically been implemented in very isolated,

tories of issues when
people don't have some of the analytical
tools to think about whether their personal
experience is generalizable.

BPPJ: In your book, you quote Mark
Twain a lot, saying “What gets us into
trouble is not what we don't know. It's
what we know for sure that just ain't so.”
You go on to then discuss some of these
myths that surround integration and seg-
regation in schools. Can you tell us more
about what those myths are and why you
think they're so persistent still?
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R. Johnson: I think one of the biggest
myths is that we've carried out integra-
tion efforts for a very sustained time and
they just haven't been successful. When
you really look at the evidence, there was
only about a 15-year window in which ma-
jor integration efforts

was because of the explicit exclusionary
housing ordinances that restricted where
black families could live. But today, around
two thirds of the school segregation actu-
ally exists between districts. So a lot of our
economic residential segregation is driv-
ing a lot of the ac-

were done. It is the
road less traveled, par-
ticularly recently. We
reached peak integra-
tion levels in 1988, but
we didn't really make
sincere efforts towards
it. Integration efforts
were to comply with
the
and didn’t really start

Brown Order,

One of the biggest myths
is that we've carried out
integration efforts for a very
sustained time and they just
haven't been successful...
There was only about a 15-
year window in which major of
integration efforts were done.
It is the road less traveled.

tual school segrega-
tion. For example,
between 40 and 42
percent of Black and
Hispanic students at-
tend schools where
less than 10 percent
their

non-Hispanic whites.

peers are

Racial segregation has

until more than a de-

cade after the Brown decision along with
the 1964 Civil Rights Act, which put teeth
and enforcement in. It was really just the
window of time between 1970 through the
mid to late 1980s, when we had major in-
tegration efforts. And it's that period where
we see the largest racial convergence in ac-
ademic achievements, earnings, and adult

health.

BPPJ: Ultimately, the U.S. has kind of
abandoned that integration project. And,
you know, that decision has led us to this
moment where school segregation is nearly
as extreme - or maybe even more extreme
- as it was before the Brown v. Board de-
cision. I was curious if you could just walk
us through how we got here and why the
situation is the way it is now.

R. Johnson: I think the things that make
it more complex today is that most of the
school segregation that existed in the ear-
lier era happened within school district
boundaries. And so the need to do busing

its biggest impacts on
contemporary student achievement and
gaps in education opportunity because it
tends to concentrate Black and Hispanic
students in concentrated poverty schools
that are overcrowded, that have much few-
er resources, that have limited school facil-
ities and larger class sizes and lower teach-
er salaries. We're talking about the kinds
of environments that the highest quality
teachers tend to get burned out of working
in and are more likely to leave.

Today, when we look at current rates of
school resource disparities, Black and His-
panic children are about twice as likely to
be taught by inexperienced teachers than
non-Hispanic white students. In about
half of all states minority students are more
likely to be taught by inexperienced teach-

ers than experienced ones.

There's a certain apathy that the country
has developed: that segregation is inevita-
ble and that it's just a consequence of the
school choice movement and it's really

99



A Conversation with Rucker Johnson

what parents want and that there's not re-
ally a law or policy reason that undergirds
it. And I think that that's another myth, be-
cause there is a lot of policy that has fueled
the re-segregation of schools. It is inten-
tional. It is designed.

not confronted, it spreads and destroys the
health and well-being of our children.

[ think it's an essential part of the policy
prescription for change to include school
where

And we have to be
honest and transpar-
ent about the ways
that these policies
are undermining our
ability to realize the
promise of equal op-

portunity.

We must also think of racism
as an infectious disease, as
the silence leaving the illness
untreated..When it's not
confronted, it spreads and
destroys the health and well-
being of our children.

integration,
students and teachers
learn and transmit the
power and value of
diversity. And [poli-
cy] students often go
on to work in cer-
tain occupations that
must have a higher
standard of account-

BPPJ: Listening to

you and with everything that's happening
right now, it feels like we're really at a low
point in terms of segregation. I guess we're
curious why you're motivated to keep do-
ing the work and what gives you hope at
the moment and how can we go from here
to somewhere else?

R. Johnson: To be honest with you, with-
out the classroom, without my capacity to
teach students in what we believe is the
best public policy school in the country, I
think T would be a lot less optimistic about
what's possible.

I think that our student leaders are always
pushing us forward and pushing us away
from the status quo. And I think this mo-
ment is one that is our civil rights move-
ment moment. It's turning a moment into
1 movement.

I think a big part of that is naming the pan-
demic. We have a pandemic. We call it
COVID. But we must also think of racism
as an infectious disease, as the silence leav-
ing the illness untreated. And that when it's

ability. There's really
no margin of error in some of these occu-
pations, especially for policy leaders in law
enforcement, health care, and educacion. 1
think in those particular sectors specifical-
ly, we must demand that our individuals
receive training and develop certain sensi-
tivities about both implicit and explicit bi-
ases. This training must promote anti-racist
views and practices. When racist belief sys-
tems are deeply embedded into the culture
and the system and DNA of organizations
then the risks of what happened in Minne-
apolis are more likely, and we’re seeing this
across the nation all too often.

When law enforcement assumes guilt ver-
sus innocence. When educators are system-
atically under-educated. When students
internalize low expectations for perfor-
mance. When our healthcare system ceases
to be preventive and accessible care. When
these things happen, the consequences are
tragic and destroy our capacity to realize
equal opportunity and true racial justice for
all. And in that way, I would say, my book
was written for this moment.
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So that's why I'm actually very optimis-
tic about not just the November election.
There's a multiracial coalition forming
- we see it here at GSPP - that demon-
strates that people are identifying with the
movement apart from their own personal
identity. People are giving of themselves
to speak out, to speak up and to not just
be a “think tank”, but to move to be a “do
tank” around many of these issues. All of
these pieces -- education, health care, and
criminal justice -- have to be thought of as
interconnected parts of a whole.

BPPJ: Along the lines about this present
moment and ongoing conversation about
police brutality, there's been a lot of con-
versation about diverting funding from the
police to other public services, such as ed-
ucation, health care, and social services. If
a higher proportion of local budgets were
allocated to education, how do you think it
should be spent? How does your research
inform how districts and departments of
education should prioritize spending mon-
ey, especially to promote upward mobility
for low-income students and students of
color?

R. Johnson: Like Martin Luther King
once said, “Our public budgets are moral
documents that communicate our value.”
When we are spending more on criminal
justice expenditures in California than on
our higher education system, when we
have local police budgets that make up
more than fifty-five percent of the local
budgets in some cities that are crowding
out equitable investments in education
and health care, we have to revisit the set
of commitments to ensure that our budgets
are really maximizing how we invest in our
communities.

Remember, prevention is the best cure.
What our results show is that high-quality
education is transformational justice. Our
results demonstrate that one of the most ef-
fective antidotes to criminal involvement in
adulthood is access to high-quality schools
in youth. And too often, the antecedents
are delinquency and poor schooling out-
comes. A lot of the fiscal pressures from
skyrocketing incarceration have crowded
out these public childhood investments in
education and health over the past 15 years.
And, generally, we haven't really had the
politics to address that. Part of that is that
these investments in education take a while
to materialize as a long-term benefit. A lot
of the beneft actually more than pays for
itself down the road in avoided crime costs,
lower healthcare spending, in much more
productive citizens, in higher educational
attainment, and in less remedial costs.

Prior to the pandemic, 70,000 juveniles
were placed in detention each day in the
US. What the research shows is that juve-
nile detention doesn't deter crime, but it
actually has a criminogenic effect and in-
creases the likelihood of future criminal in-
volvement. While I may not be the biggest
fan of what slogans we put to the move-
ment to reprioritize funding for police, we
can put funding toward things in the pre-
ventative realm that may be much more ef-
tective such as investments in mental health
services and counseling in schools.

We have young kids in Oakland pub-
lic schools -- a third grader and a seventh
grader who are really missing their schools
right now. And when the Oakland Public
School District recently severed their ties
with the Oakland Police Department to no
longer have police ofhcers in the schools, I
thought, there's been decades of advocacy
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around that very issue. And I believe that
without George Floyd and other tragic
killings and the racial unrest that's spawned
from it, that decision might not have hap-

pened.

Many of these schools have had the pres-
ence of police ofhcers, but no guidance
counselor and no nurses in the school. That
reality communicates value. It communi-
cates that we’re more interested in pro-
tecting property than we are in investing
in a child’s future. And those are implicit
biases that we don't see in affluent, pre-
dominantly white communities. We see
those types of policies disproportionately
targeting minority communities, and that's
where we really can't pretend like this is a
race-neutral set of issues. The racial justice
lens has to be front and center to address
these issues.

There's something about the pandemic as
a virus that doesn't consider boundaries,
doesn't consider race. But it has racially dis-
parate impacts because of the intersection
of job quality, who's an essential worker
and who's not, the composition by race
of essential workers, and the multi-gener-
ational home settings of a lot of Latinx a
families where elderly family members are
potentially vulnerable. And right now, our
lower-income and minority communities
are bearing the brunt of these inequities.
This means that we can't have policy re-
sponses that are not targeted toward the
most vulnerable communities.

That’s what was done in the same way by
[Hurricane] Katrina in New Orleans. It
shined a light on something that was al-
ready happening for a long time. I think
another mission of the book is to tell the
stories and the journeys of people who are

not being included in the policy process or
in the implementation of our equity goals.

[ am so thankful for Christina Urquiza, a
GSPP MPA graduate of 2020, who is tak-
ing the pain of tragically losing her father
to COVID and sounding the alarm about
the racial disparities of the disease & dangers
of policymakers’ negligence. Her voice is
being heard nationally, as she cares for her
mother who also contracted COVID. The
governor in Arizona, where they live, was
being very irresponsible and not proac-
tive, very much aligned with the Trump
administration on COVID response. Her
father was a casualty. But when that hap-
pened, like so many GSPP graduates and
current students, her response was to figure
out a way to be a voice to other commu-
nities so that this doesn't have to continue.
And I think it's that kind of racial justice
and social justice lens for our work that has
me more hopeful that we're going to rise
to the challenge and reignite a democratic
process that leads to bold, ambitious, and
analytically rigorous policies.

BPPJ: We've talked about how defund-
ing the police and reallocating funds could
benefit education or health care. However,
the pandemic has caused a recession, and
cuts to education and other programs seem
really likely. What do you think are the
most important questions that researchers
and policymakers should be asking right
now to predict the long-term impacts of
COVID-19 on education? And what do
you think are the most urgent approaches
that could mitigate those effects? What can
we do right now or advocate for right now
that could prevent harm?

R. Johnson: I think reopening schools has
to be done in an environment where we do
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not treat teachers like they're just necessary
casualties. It cannot be done without hav-
ing some kind of testing infrastructure and
some kind of safety precautions.The lack of
a nationwide approach COVID-19 is part
of how we got here. I think the COVID-19
response in the education sphere has to
recognize that the digital divide is some-
thing that's reinforcing existing education-
al inequality. Some communities have the
technology needed for remote learning,
but a lot of our parent

R. Johnson: It's the neuroscience research
on early brain development that has led to
breakthroughs in our understanding about
the amazing growth that happens in the
first three to five years of life and the aston-
ishing speed with which synapses are con-
nected. A million new net neural connec-
tions develop every second in the young
developing brain between zero and three,
and it is sensitive to nurturing interperson-
al interactions with caregivers.

networks don't have
access to that technol-

ogy.

We live near a world-
class University. That
proximity gives us ac-
cess to online resourc-
es for teaching. My
wife and I are lifelong
educators, so there are

There's a certain approach
to all of these issues that
require what's called targeted
universalism...To start by
identifying the communities
that are most vulnerable, and
addressing the needs of the
least first, in order in order to
best serve all.

The early childcare

subsidies that states
and federal govern-
ments have provided
have not been sufh-
cient, but they have
certainly been essen-
tial to ensuring that
many  low-income
families who are ei-

ther single parent or

certain things that we

can give our kids. But that is not going to
be typical when students can’t get that sup-
port from schools. Schools are a big level-
er of the playing field when resources are
distributed equitably. I would say there's a
certain approach to all of these issues that
require what's called targeted universalism.
The way I think of this particular princi-
ple as it relates to equity and inclusion is to
start by identifying the communities that
are most vulnerable, and addressing the
needs of the least first, in order in order to
best serve all.

BPPJ: You talked about investing in
high-quality early childcare, specifically as
a way to help people recover from the ad-
verse economic effects of COVID-19. Can
you elaborate on those findings?

dual

holds -- many of them school teachers and

career house-
health care workers -- are financially sup-

ported.

There's a moral argument for invest-
ing in early pre-K that has nothing to do
with whether it pays off in the long run.
But what is striking is in addition to the
moral imperative, these public investments
have significant developmental multipli-
er effects. They have synergistic impacts
on school readiness and therefore, affect
the efhicacy of subsequent public K-12 in-
vestments. We can get more students to
become more school-ready and invest in
these sensitive periods of development.The
mere empirical fact that half of the achieve-
ment gap we see among third graders al-
ready existed since kindergarten highlights
the powerful footprint of the early pre-K
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period. This period is one in which we can
ensure socioemotional development and
significantly impact cognitive functional
development.

We actually do a number of studies that
examine previous studies of earlier policy
efforts. But we also use more recent stud-
ies that are using the California state public
pre-K investments and the state local con-
trol funding formula changes to look at the
synergies between early pre-K investments
and K-12 investments to show the ways
in which these have the power to narrow
achievement gaps and expand opportunity.
One thing connected to essential work-
ers is that pre-K teachers are some of the
lowest paid, less economically secure, but

also an old adage that “It takes a village.”
And what I'm trying to add with these
quotes is that it takes a village and a policy
movement. Part of that policy movement
has to include a school funding policy re-
form movement that includes pre-K and a
progressive funding formula that equally
distributes school resources to ensure that
educational opportunity is realized for all
children, irrespective of zip code and race.

It's really the love of our children and their
future that's the motive.The just school
funding formula is the instrument. What's
embedded in the whole aspiration of my
work is that I view narrowing the achieve-
ment gap, which funding inequities helped
create, as the educational equivalent of the

they are vital to chil-
dren in development
and for families that
are trying to balance
a lot of things. When

the first
happened, one of the

pandemic

biggest things you
would hear is that we
appreciate our teach-
ers because they are
on the frontlines. And
somehow that senti-
ment has faded away.
I thought we were on

It takes a village and a policy
movement. Part of that policy
movement has to include a
school funding policy reform
movement that includes
pre-K and a progressive
funding formula that equally
distributes school resources
to ensure that educational
opportunity is realized for all
children, irrespective of zip
code and race.

fight against cancer.
While it's not life and
death, addressing this
gap is life-altering for
children's future. We
must design our pol-
icies to do better, to
do better for our stu-
dents, and to do better
for our collective fu-
ture. The policy focus
of the work is really
about the pre-K and
K-12 sectors and the
way that we structure

the cusp of a major re-

visiting of teacher salaries,our investments
in teachers-- and not just like expansions
of access but expansions in the pay that will
attract higher quality teachers to sustain
their impacts in classrooms. I think both of
those things are necessary.

Bryan Stevenson has this quote that says
“The opposite of poverty is not wealth. The
opposite of poverty is justice.” And there's

too often in siloed

waysis one thing we need to address.

BPPJ: We've seen some moves towards
changes in higher education in California.
You're a proponent of repealing Prop 209
as well removing the S.A.T. from the UC
admissions requirements. Can you explain

why?
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R. Johnson: The students that are admit-
ted to our most selective, higher public
and private institutions are increasingly
from much wealthier

in adulthood. We find that these effects are
rooted in a lack of exposure to racial and
ethnic diversity in schools and are most
pronounced

Most
university classrooms

backgrounds.

are not economically
diverse, and often not
racially or ethnically
diverse either. That's
not only about finan-
cial aid access, but
it's about our admis-
sions policies. And it
has connections with
how our K-12 sys-
tem is segregated that
affects college readi-

The resegregation of public
K-12 schools has contributed
to the increases in racial bias,
racial intolerance, and rising
polarization of political views
that we observe expressed in
adulthood... These effects are
rooted in a lack of exposure
to racial and ethnic diversity

in schools and are most
pronounced among white
Americans.

among
white Americans.
It's not only that,
but children in these
schools also struggle
to develop empathy
and the ability to ap-

preciate the abilities
of other cultures.

Those are not out-
comes that are easily
characterized in a test
score, but they are the
kind of conditions

ness. Re-segregation
leads to greater segregation in the higher
education system.

These things that are not viewed as con-
nected because people who focus on pre-K
are in their bubble and people who focus
on K-12 are in their bubble. And the people
who do higher ed are disconnected from
either of the previous two, but we need to
think of this all as interconnected.

One of the things that higher education
does is that it really brings together people
from very different backgrounds. It creates
opportunities for exchange and dialogue
around difference. Proximity to difference
is a key aspect of what fortifies the value of
a higher education institution. Without it,
we lose so much. One of the things that we
find in the book is that by analyzing data
on children followed into adulthood, the
resegregation of public K-12 schools has
contributed to the increases in racial bias,
racial intolerance, and rising polarization
of political views that we observe expressed

that can affect our
ability to produce great leaders. We need
to not be thinking of diversity as a burden
but rather the lack of it as a serious liability
for all of our collective growth.

You see places like UC Berkeley and
UCLA, for example, that have been lifted
up as key engines of upward mobility, as
institutions that enroll, produce, and grad-
uate more low-income students than the
entire Ivy League put together. I also think
that Prop 209 significantly affected that.
Again, we're talking twenty-five years of
outlawing afhrmative action. That is ahis-
torical and it provides understanding about
why proactive measures to increase the di-
versity of incoming classes throughout the
UC system are imperative.

There is more recent evidence coming
out from the UT system to show the val-
ue of afhrmative action policies and the
detrimental consequences of banning the
use of that data. In addition to the activ-
ism that has led to a revisiting of whether
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we're putting too heavy an emphasis on
S.A.T. scores for admission and whether
those S.A.T. scores are accurate indicators
for aptitude and ability for lower-income
and minority students compared to afHluent
students, there are also questions around
whether we're using the right criteria to
identify the best and brightest in our most
selective higher ed institutions. Those cri-
teria are being reconsidered in the same
environment as this racial unrest and the
fact that UC Berkeley itself has a 30 to 40
percent increase in underrepresented mi-
norities this upcoming year. For the first
time in more than two decades, incoming
Black and Hispanic student representation
is higher than in any other period since ba-
sically Prop 209 was instituted. We are in
an election year where Prop 209 is likely
to be on the ballot for voters to reconsider
repealing it in order to allow race (among
many others) to be considered as a factor
for admissions. And I think these are really
important conversations to have that will
propel us forward.

In my opinion, the single most important
statewide issue for UC-Berkeley is Prop.
16 --Yes on Prop 16 is our chance to end
the ban on afhrmative action and expand
opportunity for all. Unfortunately, recent
polling indicates that the proposition will
fail if we don’t reverse the tide. We need
to figure out how to communicate the im-
portance of this issue to the public & mo-
bilize our collective energies to build more
political support—I'm talking a multi-racial
coalition—in support of this proposition.

Proposition 15 is an additional one on the
November ballot with large consequenc-
es for expanding education opportunity
& funding. If passed, it will raise up to $12
billion

in new revenues for education and local
governments by requiring that many com-
mercial and industrial properties be assessed
at fair market value. Jesse Rothstein led a
group of economists and we wrote a letter
in support of Proposition 15 and the expect-
ed economic impacts of the measure.! Our
letter on Proposition 15 was released and
linked in last Sunday’s LA Times editorial.?

BPP]J: Can you tell us about your upcom-
ing research? Where have your interests
pivoted since your book was published?

R. Johnson: Through a partnership with
the Learning Policy Institute and the U.S.
California Department of Education, I was
able to acquire the full universe of student
level records for all the cohorts born be-
tween 2000 and the present, which allows
me to follow their trajectories through the
K-12 system. [ am able to link each student
record to their school resources, school en-
vironments, school quality, teacher quality,
class size, race/ethnicity, whether they had
access to pre-K, and whether they graduat-
ed from high school. These data allow me
to document the impacts of our policies.

Particularly, I can document the impact
of our Local Control Funding Formula
(LCFF), which is the most sweeping pol-
icy. It’s an $18 billion commitment over
eight years, which was signed into law in
2013. The local control funding formula is
weighted to target resources toward dis-
advantaged students to try to ensure that
school level resources weren't driven by
local property tax wealth. We document
the significant narrowing of achievement
gaps before this most recent coronavirus
pandemic. The trajectory of improvement
was stark and striking. In the fall, I'll be re-
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leasing a major study on that that I'm really
excited about.

I think this study will provide hope. I also
hope that when the state legislature is
thinking about budget cuts, they rethink
making cuts to public education. Especial-
ly given that districts that are dispropor-
tionately suffering from the pandemic will
need more resources, not less. Hopefully
the evidence will inform some of the po-
litical discourse to en-

than 800 hate crimes against Asian Amer-
icans in California since the COVID out-
break). In this study, we document that this
uptick in stigmatizing language increased
bias against Asian Americans, based on
data from Project Implicit (2007-2020,
N=339,063). Furthermore, the increase in
bias was more pronounced among con-
servative individuals, suggesting that con-
servative media may indeed have played a
role. NBC news covered our study and the

news article was re-

sure that there aren’t a

cently released.’

lot of teacher layoffs
as we're trying to re-
cover from what will
be a deep recession.
I'm excited that we’ve
identified some really
effective policies.

Also, we also recently
published a study led
by my PhD students
Sean Darling-Ham-

We need more leaders
that have that sense of
interconnectivity and can
bring a multidisciplinary
lens, a multi-sector, and
intersectional perspective.
These are the kinds of policy
leaders that can break down
some of the silos that limit our
ability to have a holistic, bold,
ambitious, and effective policy
change.

BPPJ: Us GSPP stu-
dents are preparing to
continue our careers
during a pandemic or,
during the recovery
from the pandem-
ic. Do you have any
advice that you can
share with us?

R. Johnson: All of

mond from GSPP

you bring a wealth of,

and Eli Michaels from

the School of Public Health in which we
were interested in answering timely ques-
tions during the pandemic such as: To
what extent did the pandemic contribute
to increased xenophobia and racism? How
has divisive rhetoric from politicians and
the media affected stereotypes about Asian
Americans?

We observed that on March 8th, 2020, there
was a 650% increase in Twitter retweets
using stigmatizing terms like “Chinese
Virus” and “Wuhan Virus” to describe the
Coronavirus. This was followed, on March
oth, by an 800% increase in utilization of
these terms in primarily conservative news
media (and which is coincident with more

not just professional
experiences before you got to GSPP, but a
set of lived experiences that give you cer-
tain perspectives.You're going to be able
to bring some of the insights from your
previous work, your life, and your learn-
ings at GSPP together. I think what’s re-
ally important is breaking down the silos
between issue areas. For example, when
you're doing work in health care, you un-
derstand how housing and some of the so-
cial and nonmedical determinants of health
are produced, or when you're working in
education, that you would recognize how
housing policies affect district boundaries,
that these invisible boundaries can have
detrimental consequences of who has access
to quality schools and who doesn't. When
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you are working in criminal justice policy,
you would recognize that we have to think
about how police budgets are connected
to public school budgets and connected to
public health care investments, and that we
would have to think about them integrated
as a whole. My book has a theme of inte-
gration, but I would say my teaching phi-
losophy and I think the philosophy of GSPP
is that we need more leaders that have that
sense of interconnectivity and can bring a
multidisciplinary lens, a multi-sector, and
intersectional perspective. These are the
kinds of policy leaders that can break down
some of the silos that limit our ability to
have a holistic, bold, ambitious, and effec-
tive policy change. I think the silos and the
kind of separatist ways in which we design
policies in a vacuum is a big part of why
we've had very lukewarm effects.

[ think you all will forge a new generation
of policy design and implementation that
will counteract that prevailing status quo.
That’s why we need more of you. And we
want your representation to be multiplied
in the fields. And, you know, I'm looking

forward to seeing that. For me, one of the
greatest achievements of being a professor
is not how many journal articles I publish,
but it's the accomplishments of our grad-
uates. It's like T get to be a part of their
success. That's where the hope comes in.
It's also where the enjoyment of the work
really resides.
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